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REPLY BRIEF FOR APPELLANT 


SUiiARY OF APPELLEE'S ARGURENT | 

Appellee argues, in its brief, that appellant's 
conviction and sentence were proper and should be 
affirmed. In Support of this argument, appellee (2) 
aenies that error was Committea by the exclusion of 
evidence that the complaining witness, upon whose 
testimony the prosecution case rested, nad been con- 


victed of several felonies (Appellee's Brief, pp. 8-9); 
| 


— = 


(2) avers that allowing the prosecution, over objection, 
to elicit information that appellant Davis was a poor 
Man was not erroneous, but that in any event “the 
answers elicited were not prejudicial" (Appellee's 
Brief, p. 16); (3) contends that unrequested testimony 
by a detective of police, on prosecution rebuttal, 
offered to prove that defense alibi witnesses were lying 
was properly received (Appellee's srief, pp. 13-15); 

(4) controverts the contention that repeated prosecution 
misstatements in describing the testimony of the con- 
plaining witness constitute reversible error (Appellee's 
Brief, pp. 10-13); and (5) characterizes as frivelous 


appellant's contention that instructional error was 


committed (Appellee's Brief, p. 16, fn 15). These 
1 


arguments are devoid of substance. 


i/ Appellant Davis would respectfully point out that, 
in Appellee'’s Counterstatement of the Case, and else- 
where, appellee errs j 


conviction for felonious as 

Einbinder,' 134 F. Supp. 523 ed upon 
appeilee, whe S properly held 

admissible fo The suggestion 

{Continued on 


ARGUHENT 
I 


i 
The exclusion of evidence of the 
complaining witness’ convictions 
for rape, felonious assault, and 
maiming. 


Appellee urges that limiting impeachment of the 


2 o . o | - 
complaining witness to proof of three prior criminal 
convictions was not erroneous. The assertion is neither 

2 | 
persuasive nor sound. 


that appellants may have gotten more tnan they were 
entitled to (Appellee's Brief, p. 10 fn), based on a 
document offered solely to show a typographical error 

in the trial transcript, is fallacious. Tr. 47-48, 
170-171. In this same connection, other matters should 
be noted. While characterizing its case as “strong,” and 
its complaining witness as “apparently ***/ very strong,“ 
appellee ignores the obvious contradictions and in- 
consistencies in that witness’ story. See Appellant's 
Statement of the Case, Brief of Appellant Davis, pp. 2-5. 
Appellee"s quotation of Section 305, Title|/14, District 
of Columbia Code, is not an accurate rendition of that 
Section as it now reads. Act of December 23, 1953, 

77 Stat. 518. See also Argument, infra. 


2/ Appellee offers no reply whatever to footnote 14, 
page 18, of Appellant Davis‘ Brief, to which the Court's 
attention is again respectfully invitec. : 
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The right of cross--exaiination is “an essential ané 
fundamental requirement for the kine of fair trial which 
is this country's Constitutional goal." pointer Vv. Texas, 
380 U. 5. 490, 405, 13 x. ec. 2c 923 (1965). Where the 
Government's case must stanc or fall on the jury’s belief 
or Gisbelies of a sincle witness. his crecibility is 
subject to particularly close scrutiny, and great latitude 
‘aust be, and is, permitted on cross~examination to test 
credibility. McConnell v. United States, 393 F. 24 
404, 405 (Sth cir. 1968). 


In the Cistrict of Columbia, the rule that "The 


fact of conviction May be given in evidence to affect 


fa »erson's] crecibility as a witness, either upon the 
cross-exanination of the witness or by evidence 

aliunde * # #:~ jig statutory. In this jurisdiction, 
therefore, these considerations apply with singular 
force. Cf. Richards v. united States, 89 U. s. App. 

D. C. 354, 357, 192 F. 24 602, 605 (1951), cert. denied 
342 U. S. 936, 96 ZL. ea. $03 (1952), 


Serene ent nner —seantet=caea>atemeseessm wes 


#4 Section 305, Title 14, District of Colwabia Code 
1967 Edition). 
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In the District of Columbia, it has long been, and 
is, ; properly recognized that the credibility of a witness 
is subject to ra by proof of conviction of a felony. 
See the authorities cited at page 14, Brief of Appellant 
Davis; see also Williams v.- United States, 3 FP. 2€ 129 
(8th Cir. 1924) (holding that a prosecution witness may 
be asked directly whether he has been convictea of a 
felony) ; Colter v. Einbincer, 184 P. Supp. 523 (D. c. 

D. C. 1960) (holding that a conviction for felonious 
assault is admissible for impeachment purposes) . As 
appellants’ Briefs herein show with crystal Clarity. 
neither Section 305, Title 14, the decision of this Court 
in Luck v. United States, 121 u.s. App. D. C. 151, 348 

F. 2d 763 (1965), nor those decisions following Luck, 
Geprive an accused of that “essential and) fundamental* 
right to test fully the credibility of the “Government's 
star witness * * *#.© See Wynn v. United States, SEken 


U. S. App. D. c. , 397 F. 24a 621, 624 (1967). 


—————————— 


4/ Appellee fails even to mention reeater holdings 
Of this Court that the jury, in assessing truth, should 
be allowed to consider previous criminal activity and 
its impact on trustworthiness. 


=o 


Por Rore than three score years, then, impeachment 
of any witness by proof of a conviction of a felony has 
been allowed in the District of Columbia as a matter of 
right. Since Luck, there has been vested in the trial 
judge discretion to exclude evidence of convictions of 
a defendant, but appellant Davis respectfully submits 
that there is no such *discretion* to deny to an accused 
the right to show felony convictions of the complaining 
witness; there is a marked difference between such a 
witness and the accused. See Thompson v. United States, 
39 App. D.C. 352, 12 Ann. Cas. 1004; see also Evans Vv. 
United States, U. S. App. D. Cc. ___ 397 FP. 2a 


675, 678 (1968) .— 


Por the foregoing reasons, and those heretofore 
set forth in Appellants’ 3riefs herein, appellant Davis 
respectfully submits that the lower Court erred in ex- 
cluding evidence of the complaining witness’ convictions 


for rape, felonious assault, and maiming. 


5/ Appellant Davis would furtaer respectfully assert that 
“a judicial discretion soundly exercised contemplates that 
there will be ample latitude for pertinent inquiry", 

Wynn v. United States, supra, 397 F. 2d at 624 (1967), 

ana that, in the circumstances of this case, such inquiry 

was erroneously and unnecessarily restricted. 
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It 


| 

| 
The evidence of Appellant Davis' 
pecuniary condition. | 


Appellee says that cross-examination of appellant 
Davis designed to show that he was a poor] man was proper, 


anc that, in any event, “the answers elicited were not 


prejudicial.* Appellee's Brief, p. 16. These arguments 


have no substance. 
In United States v. Daniels, 377 FP. 2a 255 (6th Cir. 
1967), on which appellee relies, "testinony was given 
that prior to the robbery Appellant was impecunious and 
immediately after the robbery he passed substantial sums 
of money." id., at 258. The eanissibility of evidence 
of that sort need not here be cebated; the) case is so 
sharply distinguishable as to be wholly ees 
Nor does Professor Wigmore support appellee; although 
evidence that an accused lacks money might be relevant 
enough to show the probability of his desire to commit 
a crime in order to obtain money, “for reasons of fair- 
ness this argument has seldom been countenanced as 
evidence of the graver crimes, particularly of violence." 


II "igmore on Evicence (3 Edition) Section 392, p. 341. 
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See also United States Vv. Mullings, 364 F. 2a 173 
(24 Cir. 1966). 

Sut, appellee argues, the evidence elicited from 
appellant Davis was not “prejudicial” in any event, 
since jurors would react sympathetically, and not with 
hostility, to information that appellant was contrib- 
uting to the support of two children, and are not 
"provincial." Ail else aside, appellee overlooks the 
real prejudice: evidence of @ lack of money puts a 


poor person under so much unfair suspicion, and at such 


relative disadvantage, that for reasons of fairness it 


should be excluded. Appellee's speculations do not 


obliterate the prejudicial nature of the testimony 


extracted from appellant Davis over objection. 


IIt 


Detective Jenkins' rebuttal 
testimony. 


Appellee asserts that permitting testimony by 
Detective Jenkins, on rebuttal, as to “conversations 


—_—_—_—_—_—_—_—_—_—_———_—__ 


6/ While this need not be explored fully here, appellee's 
view {Appellee's 2rief, Pp. 16) of the evidence so obtained 
is a limited one. 


~9- 

he overheard between appellants and their alibi 
witnesses" was proper. Anvpellee's Brief, P- 13. The 
assertion ignores the principal vice of the testimony: 
that it was neither responsive nor competent. 

Detective Jenkins was asked the questions “What 
Gid you hear defendant Brown say over the telephone?" and, 
as to appellant Johnson, “what die you hear him say over 
the telephone?", Tr. 217. Assuming, arguendo, the 
"Government had the right to show that the alibi wit- 
nesses gained knowledge on January 2°, 1967 as to when 
and where the offense was allegedly committed by speaking 
to the appellants“ (Appellee's Brief, p. 14), it had a 
concomitant burden of doing so only by competent evi- 
dence. And, it failec to meet that burden. se Jones 


ot, 
on Evidence (Fifth Zdition 1958) Section 265: cf. 


a ene et lA 


a witness in 
ephone, “some 
ther person 
1 in order to 
ible * * *,% 

(Appellee's Brief, p. 15, 

ence. Compare Appellee's 
printed Brief, Section D, paragraph 1, page 6, and its 
typewritten brief. 
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Grogan v. United States, 394 F 2d 287, 291 (Sth Cir. 


1967) : Andrews v. United States, 78 F. 2d 274 (10th Cir. 
1935). 

Appellee's effort to distinguish Cannady v. United 
States, 122 U. S. App. D. C. 99, 351 F. 2d 796 (1955), 
fails, on analysis. There, as here, the »orosecutor on 
Cross-examination explored areas not mentioned on direct; 
in rebuttal, incompetent evidence was offereé "substan- 
tially undercutting appellant's alibi * * *." Id., 
at 351 F. 24 798. In the circumstances of this 
extremely thin case, receipt of such evidence, partic- 
ularly without limiting instructions, should be held 
reversible error. 

There are, of course, other objections to the 
testimony in question, to which appellee's responses 
are weak at best. See Brief of Appellants Johnson and 
Brown, pp. 5-7. Brooke v. United States, _ U.S. 
App. D. C. se, 385 F. 2d 279, 286 (1967), cited by 
appellee for a proposition which in the abstract is 
undeniably a correct one, is of no help in deciding this 
concrete case. This situation differs markedly from 


that before the Court in Brooke, as the Court's statement 


-li- 
of reasoning in that case makes plain. The rationale 
of Ewing v. United States, 77 U. s. App. D. Cc. 14, 
135 F. 2d 633 (1942), not Brooke, here applies, and 


appellant Davis respectfully urges that in permitting 


the testimony in question, over a prejudicial 


error resulted. 


IV 


the misstatements of the prosecutor. 

As appellee notes, appellant Davis did not 
specifically assign as error prosecutorial statements 
anc argument devoid of evidentiary support in the record. 
Cf. Appellant Davis' Brief, p. 3, fn 5. _ In light of 
the Court's decision in John Earris, ae v. United 
States, No. 21,392, decided september 17, 1968, however, 
appellant Davis must, and does, respectfully ask the 
Court to consider this essigment of error as now raised 


On his appeal. | 
Unlike Harris, where the comments of the prosecution 

which “ought not be made“ were plainly not viewed "as 

having had any Significant impact on this case" (slip 


Opinion, p. 3), the comments of the prosecution herein 
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Gealt with a vital issue, that of identification of 
the perpetrators of an attack. The prosecution thought 


the assertion significant enough to make it three times; 


in opening statement, in closing argument, and in 
8 


rebuttal. In these circumstances, that the Court 
in Harris dic not elect to impose the sanction of a 
reversal furnishes no Support for the appellee's argu- 
ment that failure to object to the remarks at trial here 
prevents reversal. 

In the circumstances of this cause, there was a 


denial of the risht to a fair trial. 


ee 


8/ It is strange, in view of the emphasis trial counsel 
for the prosecution placed on the assertion, that 
appellee now finds that it "aid not add significantly 
to the Government's case. " Appellee's Drief, p. 10. 
Appellee misunderstands the real thrust of the comments ; 
they go to the icentification of appellants as perpe- 
trators of the offense, not simply “why the complainant 
looked into the launcromat." Its argument respecting a 
“permissible inference from the evidence" is, appellant 
Davis respectfully submits, just not so. And, admoni- 
tions of the Court do not always suffice to "mitigate 

* * * harm in the prosecutor's statements." Appellee's 
Brief, p. 12. See Harris v. United States, supra, fn. 
5, and cases there cited. 


Vv 


Appellants" claim of instrue- 
tional error. 


Appellee characterizes as frivolous appellant Davis' 
Claim that the inadequacy of the instructions given in 


| 
this case requires reversal. Appellant Davis respect-— 


| 
fully urges that the claim is neither frivolous nor 


invalid. 


It is, of course, true that instructions must be 


construed as a whole, and it is equally sound to state, 
as does appellee, that failure to object at trial can 
waive instructional error. Plain error affecting sub- 
stantial rights can, however, be noticed by this Court 
at any time, and instructions in part confusing and 
misleading can scarcely convey the applicable law to 

the jury. Neither Jackson v. Unites States, 121 U. Ss. 
App. D. C. 160, 348 F. 24 772 (1965), nor the general 
authority cited by appellee in Support of its submission 
that the instructions given were "correct", buttress 


appellee's argument, appellant respectfully submits. 


For the reasons and under the authorities | 
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| STATEMENT OF QUESTIONS PRESENTED 


il. In light of Section 14-305, District of 
Columbia Code (1967 Edition) permitting impeachment of a 
witness by a showing of prior convictions, is it error 
to exclude evidence that the complaining witness, upon 
whose testimony the prosecution rests, has been convicted 
of several serious crimes? 
2(a). In the prosecution of one accused of 
robbery may the prosecution, over objection, 
1. elicit information that the 
accused is a poor man and, 
2. in so doing extract irrelevant, 
and highly prejudicial, 
information? 

(b) In the circumstances of this case, is it 
reversible error to permit unrequested, hearsay, evidence 
by a detective of police to prove that defense alibi 
witnesses were lying? 


3. Did instructional error occur? 


the pending case has not previously been before 
this Court, It has been consolidated with the appeals of 


LeRoy Johnson, No. 21,779, and Alphonzo M. Brown, No. 22,101. 
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JURISDICTIONAL STATEMENT 


Appellant Gregory A. Davis was jointly in- 
dicted with two others (Alphonzo ii. Brown and LeRoy 
Johnson} under a one count Indictment for robbery in 
violation of Section 22-2901, District of Columbia Code 
(1967 Edition). Following a plea of not guilty, 
appellant was Ree ora a jury in the United States 
District Court for the District of Coiumbia, convicted, 
and sentenced to an indeterminate sentence pursuant to 
Section 5010 (b), Title 18, United States Code (the 
Federal Youth Corrections Act). The District Court 
haa jurisdiction pursuant to Section 11-521, District of 
Columbia Code (1967 Edition). 

Appellant has filed timely notice of appeal. 
This Court has jurisdiction pursuant to the Act of 
June 25, 1948, 62 Stat. 929, 930, as amended, Sections 
12921 and 1294, Title 28, United States Code. 


STATEMENT OF THE CASE 


At 2:00 p.m., January 14, 1967, Samuel Lee 


Evans, then employed as a dishwasher at the Lincoln Inn, 


if The trial was a joint one. 


=2- ! 
| 
Washington, D.C., got his pay check from his employer. 


fx. 23-24, 72. He endorsed the check, gave it back to 
his employer to cash, and received $52.37. Tr. 24-25, 
72-73. Shortly after 11:00 p.m., January 14, 1967, he 
got off work. Tr. 6S, 72. Ee gave $5.00 to ir, Harry 
Davis, who "runs the Lincoln Inn", to make a payment 
for him on a clothing bill. Tr. 73. Ee also paid 


$10.00 for rent. tr. 25, 74. 


Mr. Rodriguez, the maitre d' at tae Lincoln 


Inn, then took Mr. Evans and another man, one James 
Dunlap, to a place on Seventh Street called “Cecilia's"; 
lir. Evans and ir. Dunlap got out and went in the place. 
26. There, Mr. Evans had “a couple of beers." Tr. 
76 According to Mr. Evans, about midnight Mr. Dunlap 
said that he was going home; lir. Evans, however , “came 
back down to Seventh and N", apparently northwest, where 


| 
he “went in a place [a restaurant called Lewis'] and 


2/ Mr. Evans first testified that he paid his rent at 
a place called "The Casino“. fr. 25. Subsequently he 


testified that ne paid his rent “at the Lincoln Inn." 


Tr. 74. To whom he paid it is unclear. 
3/ tir. Evans apparently denied this fact when he 
testified before the grand jury. fr. 76-77. 
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4/ 
stayed there a while." tr. 26-27, 70. 


When he left Lewis' he started walking north 
on Seventh Street. Tr. 27, 65. At about 1:45 a.m. 
January 15, 1967, in the 1500 block of Seventh Street, 
N.W. Mr. Evans passed a laundromat, where he saw “four 
fellows * * * standing in the window." ir. 27. He 
glanced at them and “started to move.” tr. 27. As he 
passed the laundromat, a “little fellow" (whom he 
iuentified at trial as defendant LeRoy Johnson) came out 
and askea him “where did Joe go". Tr. 27. lir. Evans 
said “I don't know Joe," turned around, and was hit and 
knocked down by a wan whom he identified at trial as 
appellant. fr. 27. He was then kicked, had his pants 
torn, his mouth “busted * * * open", and his money taken; 
the men who attacked him then ran off. ‘fr. 27, 82. His 
money, "About $30.00 and some change," "was gone. They 
got it.“ fr. 28-29, 


—_—_—_—_—_——————— 


4/ Mr. Evans testified first that there "We bought food"; 
immediately thereafter, he testified that ne did not eat 
but “just went in and looked around and came back out." 


3/ Colpare the statements of counsel for the prosecution 
at Tr. 27, 225, 262. and see King v. United States, 125 


U.S. App. D.C. 318, 326, 372 F. 2d. 383, 354 (1967). 
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Mr. Evans got up, talked briefly with a man 
who came up, and then went to a fire station on R Street 
and told the fire station man what happened. Tr. 27-28, 
29-30. The police were Called, and ems the fire 
station. Tr, 30, 35. Mr. Evans gave the police a de- 
Scription of some of the people who had “noe him; 
at trial, he orally said he had described two of his 
assailants as “five foot five" and another as “five foot 
two." Tr. 35-36. In fact, he had described them as 
five feet one inch tall, and five feet two inches tall, 
respectively. tr. 36.6/ Then asked at trial how tall 
appellant was, he said "Five foot something" (Tr. 65); 
appellant's exact height is unclear, but : - Evans, 


himself 5 feet $ 1/2 inches tall, consistently alluded 


to appellant as "this tall one" or the "big one." 


Tr. 27, 78, 79. 


Mr. Evans was taken to Freedmen's Hospital, 


| 
Neh ETON 
&/ Mr. Evans could not remember whether these were the 
only descriptions he had given the police on the morning 
of January 15, 1°67, and he testified that; he could not 
read. Tr. 36-37, 63. Trial counsel was thus unable to 
utilize fully any failure to describe a "tall" or “big" 
assailant. It is a fair inference from the record that 
Mr. Evans did not mention any descriptions other than 

e anc they scarcely describe a 
tall or big man. See Tr. 64. 
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arriving there at 2:35 a.m. January 15, 1967. 
Tr. 30, 97. 

ifr. Evans also testified that late on the 
afternoon of January 29, 1967, while drinking a beer 
in a bar at Seventh and Pp Street, N.'., the “three 


defendants" came in the bar, and “I said that is then 


three boys now". Tr. 30, 31. See also Tr. 84. A 


discussion about buying a coat “they had" followed. 
3 


Tr. 30, &4, fir. Evans testified that he said he would 
buy the coat, but that he had to call his wife to 

bring him some money; instead, he called the police. 
Tr. 30-31, 84. He testified first that when the police 
came, “they ran out the door and down the street", 

but shortly thereafter said that "they" had left the 
bar before the »olice arrived. Tr. 31: cf. Tr. o4, 
88. The police arrived within ten minutes, and went 


down the street and got "these two* (appellant and 


7/ He was unable to fix the exact date (Tr. 30), but 
it is clear from the record. Tr. 87. 


8 See also Tr. 83-84, where Mr. Evans again said 
they had the coat," but then testified that defendant 
Brown had it. 
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LeRoy Johnson); the “other one" came back up to the 
police. fr. 31-32, 85. Mr. Evans "positively 
identified" all three as having robbed hin on 
January 15, 1967, and they were placed under arrest. 
Tr. 88-89, | 

Mr. Evans has a criminal record. Tr. 47. 
His convictions include (tr. 47-48, 71): 


Maiming in 1953, in Virginia 
(6 months sentence and a fine) 


i 

: 

can 
| 
i 
| 


attempted robbery in 1954, in 
Virginia (sentence, 6 months) ; 


Statutory burglary in 1956, in | 
Virginia (sentence, 3 years); 

| 
interstate transportation of a | 
stolen motor vehicle in 1959, in 


New Jersey (sentence, one year) ;- 


felonious assault in 1961, in 
Virginia (sentence, one year); 


2 
Yape in 1963, in Virginia’ 
(sentence, 5 years) . 


Counsel for the Government asserted, and successfully, 
that the complaining witness's credibility could not 


be attacked by evidence of “violent crimes." tr. 47-50, 


| 
| 
9/ The trial record shows, erroneously, that the 
conviction was in 1953. tr. 47. See Appendix B, 
Pp. 2. 


T= 


56-58, 59-50. Appellant's trial counsel urged that 
the jury should be pemaitted to consider all of his 
felony convictions. Tr. 51-53. The Court ruled that 
“it is not required by the statute [Section 14-305, 
District of Columbia Code (1967 Edition)] to permit 
unlimitec impeachment of a complaining witness by 
defense counsel's showing of prior convictions," and 
that “Under the circumstances here, the Court will 
limit cefense counsel to the use of the three criminal 
convictions of the complaining witness which involve 
honesty and veracity." Tr. 61-6la. The jury was 
therefore not informed of iir. Evans! convictions for 
rape in 1963, felonious assault in 1961, and maiming in 
1953." 


Appellant offered evidence, from Mrs. Leola 


Jackson, the mother of appellant‘s girl friend, and 


from Virginia Hawkins, her daughter, that, from about 
9:30 or 10:00 .u. January 14, 1967, to at least 

4:00 a.m. January 15, 1967, appellant was continuously 
present in iirs. Jackson's home. Tr. 105-131. Both 


—————— 


10/ In closing arcument, counsel for the United States 
aSsertec, with respect to Mr. Evans' convictions, that 
two of them “happened over ten years ago” and one 
“occurred eight years ago, * * *", Tr. 228. 


| 
witnesses testified that appellant was present 
throughout these several hours, and that he did not 
leave the house at any time. Tr. 103, 124. Appellant 
then testified in his own behalf. He testified that he 
was with Virginia Hawkins at her mother's home from 
about 6:30 PeM. January 14, 1967, to about 4:00 a.m. 
January 15, 1967: that several other peosle were also 
present; that he was approximately etereg blocks from 
the scene of the crime when it happened; and that he 
die not commit the robbery with which he was charged. 
Tr. 139-140, 141-142. on cross-examination, counsel 
for the Government, over the objection ot eee 
trial counsel, inquired about appellant's pecuniary 
condition, expenses, and aay ea to the support 


1 
of others. tr. 144-145, 147.7 


Appellant was then asked by the prosecution 


about the evening of January 29, 1967. He testified 


| 
that on that evening he had planned to go to a movie 
| 


ee 


1l/ The Court permitted evidence of appellant's 
weekly income ($60.00 per week), rent ($15.00 a week) , 
and contributions to the Support of others, ($10.00 
or More per week to appellant's Children) as 
“pertinent” and bearing "on motive." Tr. 145-147. 

See Arcument, Section 2 a, infra. | 
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with Miss Hawkins, at Seventh and P Streets; that 

he sent Virginia into the movie to wait for him while 
ne went to his sister's house to get some money; that 
he met LeRoy Johnson and Alphonzo M. Brown acciden- 
tally; that he went into a restaurant at Seventh and 
P Streets with them; that iir. Evans was there; that 
he came back out without talking to iir. Evans; that 
one of the other men talked with Mr. Evans about 
buying or selling a coat; that he remembered seeing 
ix. Evans walk toward a telephone booth; that he came 
on outside by himself at that point; and that he did not 
hear anything else after that. Tr. 157-162. After 
Mr. Brown came out of the restaurant, appellant 
Suggested he pawn his coat, rather than sell it, and 


the two men started down Q Street. Tr. 162. At this 


point, the police came and stoppea them, and held them 


until Mr. Evans came up; he then identified appellant and 
Brown as having robbed him. Tr. 162. 
Appellant agreed that he had been around 
the neighborhood of Seventh and P "before at night", 
and that he knew of, and had been inside, the 


laundromat there. He testified that on January 29, 


~10- 
1967, the night of his arrest, he had called 
Mrs. Jackson to ask her to testify in his behalf, 
anc that his reason for asking her to ao SO was "to 
tell the truth" about where he was when the robbery 
was supposed to have teken Place. fr. 14-165, Be dic 
not tell her what she was surposed to testify about, 
because he "figured" she kner wnere he was at the 
time Mr. Evans was robbed, "because it had happened 


two weeks ago" anc he and irs. Jackson had been to- 


gether at that time. Tr. 167-168. Appellant then 


rested. Tr. 171. 

His co-defendants, Johnson and 3rown, also 
offered “alibi" evidence. Mr. DSrown's wife testified, 
in pertinent part, that she was notified of her 
husband's arrest by a police officer, and that she did 
not speak to her husband on the telephone! on 


January 29, 1967, the date of his arrest. 


| Tr. 203-204, 
Miss Sandra Foster, iir. Johnson's *girl friend" Save 
Similar testimony on behalf of ir. Johnson: that she 
did not talk to Mr. Johnson on the date of his 

arrest, but that a policeman hac called to notify 

her that iir. Johnson had been arrested for robbery. 


Tr. 213. In rebuttal, Detective Ronald Jenkins, 


-11- 


Over objection of counsel for appellant, was 
permitted to testify that (tr. 217): 
ude) Detective Jenkins, what did you hear the 


Defendant Brown Say over the televhone? 


"A ‘The Defendant Brown was talking to someone 


by the name of Dolores Brown and he stopped his 
conversation and asked me when and where was this 
robbery supposed to have taken place. I again in- 
formed him the tine and the place. The defendant 
then related this information to the person to whom 
he was talking on the telephone. 

"9 What about the Defendant Johnson, what 
did you hear him Say over the telephone? 

"A Defendant Johnson was directing his 
conversation to someone by the name of Sandra 
Poster. During his conversation he stopped and 
asked me the time and location of the offense, waich 
I gave him, and he related this inforimation to the 
person over the telephone.” 

Pollowing closing argument, the Court 


charged the jury. Tr. 263-275. The Court's charge 
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is set forth in Appendix A hereto. No requests 

for instructions not given, nor other objections, to 
the Court's charge were made. Tr. 276. ‘The jury 
then retired and returned a verdict that. appellant 


was guilty. 


STATUTES AND RULES INVOLVED 


Section 14-305, District of Columbia Code, 
(1967 Ecition), providine in pertinent substance that 
the fact of conviction of a person “may be given in 
evidence to affect his credibility as a witness, 


| 
*& e& eo 
° 


Rule 52(b), Pederal Rules of Criminal 


Procedure, providing in substance that plain error 
affecting substantial rights may be noticed though 
not brought to the attention of the trial Court. 

| 

| 
ARGUMENT 
The lower Court erred in sere ing 
evidence of the complaining | 


witness* convictions for rave, 
felonious assault, and maiming. 


the Government's case against appellant 


was an extremely thin one, turning equarely on 


=i 


whether the jury believed the complaining witness! 
testimony. Appellant, corroborated by others. denied 
commission of the offense and attempted to prove his 
presence elsewhere at the time the offense was com- 
mitted. Mr. Evans testified to the contrary. 
Plainly, the jury believed Mr. Evans. 

Where, "as here, the Government's case may 
Stand or fall on the jury's belief or disbelief of 


One witness, his credibility is subject to close 


scrutiny." Gordon v. United States, 344 u.s. 414, 
is sercon tates 


417, 97 L. ed. 447, 452 (1953). ‘the Court below accepted 
the Government's argument that there should be with- 
held from the jury, in its assessment of Mr. Evans’ 
credibility, evidence of conviction of three serious 
offenses. Appellant respectfully submits that in so 
holding reversible error was committed. 

At common law, a prior conviction of a fel- 
ony was an insurmountable objection to the competency 
of a witness. Underhill's Crimina) Evidence, Fifth 
Edition, Section 244, P- 502. In the District of 


Columbia, the matter is governed by statute conferring 
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| 
the right to show a prior conviction for impeachment 


purposes. See Trimble v. United States, 125 U.S. App. 
aim te St States 

D.C. 173, 366 F. 24,950 (1966); Mostyn v. United 

States, 62 App. D.c. 22, 64 F. 2d. 145 (1933) ; 

Richarés v. United States, 89 u.s. Ap>. D.C. 354, 357, 

—— ts ——— 


192 F. 2a. 602, 605 (1951), cert. denied 342 U.S. 936, 
| 


96 L. ed. 903 (1952); United states v. Boyer, 80 U.S. 
Unites States v- Boyer 


App. D.C. 202, 150 FP. 2c. 595 (1945) . Zostic v. United 
States, 68 App. D.C. 167, 94 F. 2a. 636 (1937), cert. 
denied 303 U.s. 635, 82 L. ea. 1095 (1938); Beasiey Vv. 
United States, 94 U.s. App. D.C. 406, 409 (en. 4), 
218 F. 2d. 366, 368 (1954), cert denied 349 ve S. 907, 
99 L. ed. 1243 (1955); and see Beaudine v. United 
States, 368 F. 2a. 417, 421 (Sth Cir. 1965). 

In the District of Columbia, Section 14-305 
has received extensive consideration and “considerable 
criticism.“ Richards v. United States, supra. In 
1965, this Court adopted the view that "The trial 
court is not reguired to allow impeachment by prior 
conviction every tine a defendant takes the stané in 


his own defense." Luck v. United States, 121 U.S. App. 
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D.C. 151, 155, 3420 PF. 2d. 763, 769 (1965) (emphasis 


in original). Luck’s rationale is “that a showing of 


prior convictions can have genuine probative value on 
the issue of credibility, but that because of the 
potential for prejudice, the receiving of such con- 
victions as impeachment was discretionary. The 
defendant who has a criminal record may ask the Court 
to weigh the probative value of the convictions as to 
the credibility avainst the degree of prejudice which 
the revelation of his past crimes would cause * * *." 
Gordon v. United States, __._‘;U-S. App. D.C. __s,_- 383 F. 
2a. 936, 939 (1967), cert. denied April 22, 1968. 
(emphasis ours) .42/ 

| In svans v. United States, No. 20, 480, de- 


cided iiay 3, 1968, this Court gave further attention to 


12/ Tae test of Luck is that to bar evidence of crim- 
inal convictions of an accusec, »ossible prejucice — 
must be found to “far outweigh" the probative rele- 
vance to credibility, or that the cause of truth would 
be helpec, more by letting the jury hear the defendant's 
story than by a foregoing of that opportunity because 
of a fear of prejudice. Gordon v. United States, 


supra. 
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the problem. It emphasized that, under Luck, even a 
defendant who wishes to have evidence of prior convic- 
tions excluded "must show how and why this case calis 
for a discretionary *exemption' from the impeachment 
permitted by statute." (emphasis ours) . “The Court, 
recognizing the Congressional deteraination that any 
witness, complainant or defendant, who testifies mav 
be so impeachea, held that “Luck and Gordon are tools 
to be used by the defense counsel, as those Opinions 
and Hood make clear." (slip opinion, p>. 7, 8). The 
rationale of Evans is, plainly, that we EES Luck and 
its progeny, the District Judge has discretion to ex- 
clude some or all of a defendant's prior convictions, 
in some cases, when good reason is shown. 

The decisions of the Court make it crystal 
clear that any person who has been convicted ofa 
felony may have that fact given in evidence against 
him to affect his credit as a witness. Bostic Vv. 
Unitee States, 68 App. D.C. 167, 94 F. 24. 636 (1937), 


cert. denied 303 U.S. 635 (1938): Pinkney v. United 


States, 124 U.S. App. D.C. 209, 353 F. 2G. 696 (1966) . 
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in Luck, and in the several decisions following it, 
the Court has recognized clearly and stated plainly 
that the trial judge may exclude the criminal convic- 
tions of an accused when he "believes the prejudicial 
effect of impeachment fer outweighs the probative 
relevance of the prior conviction to the issue of 


credibility" of the defendant. Gordon v. United 


States, U.S. App. D.C. , 383 F. 2d. 936, 939 


(1967). This rationale is wholly inapplicable where 
it is the credibility of the complaining witness 
which is attacked by a showing of prior convictions. 
In such a situation Section 14-305 should, and does, 
give an accused the right to show all such convic- 
tions. 13/ 

Appellant respectfully urges that the lower 
Court was led by the Government to adopt an erroneous 
legai doctrine, with the result that appellant’s right, 


under statute, to show prior convictions of the 


————————— 


13/ Cf. Pinkney v. United States, supra (some minor 
convictions inadmissible) . 


to 


Complaining witness to impeach his credibility was 


| 
substantially infringed. The result, appellant 


| 
respectfully submits, is reversible error.14/ 


2. The lower Court erred in Dermitting the 


receipt of inadmissibie evidence, 


a. On cross-examination, counsel for the 
prosecution pursued the question of appellant's pecun- 
iary condition. Tr. 144-145. Trial counsel for ap- 
pellant objected to this line of questioning. Tr. 145. 
The Court overruled the objection, holding that "This 
is pertinent in this type of case." Tr. 145. Counsel 
for the prosecution then elicited evidence that appel- 


| 
lant, the longtime "boyfriend® of Miss Virginia 
———— 
14/ The assertion that error, if any, was; harmless 
would be untenable. Credibility was a crucial issue. 
That the complaining witness was an habitual criminal 
with six felony convictions was most relevant to the 
jury's assessment of his testimony. Indeed, in clos-— 
ing argument, Government counsel attempted | to mitigate 
the effect of Mr. Evans' known criminal record by 
Saying that his crimes were ancient ones. |\Tr. 228. 
This contemporaneous evaluation of the significance of 
even the limited impeaching evidence before the jury 
should not be disregarded here. See also Appendix A, 
p. 7. 
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Hawkins (Tr. 10€, 122, 125) was the father of two 
children ,15/ that he contributed to their support, and 
that he cid not contribute anything to his children’s 
mother. Tr. 146. Trial counsel for appellant again 
objected, and was again overruled. Tr. 147. Appel- 
lant respectfully submits that permitting the intro- 
duction of this evidence constituted reversible error. 
That an accused lacks iuoney might be rele- 
vant enough to show the probability of his desire to 
commit a crime in order to obtain money. II iWigmore 
on Evicence (3rd =dition) Section 392, p. 341. The 
practical results of such a doctrine, however, “would 
be to put a poor person under so much unfair sus>icion 
and at such a relative disadvantage that for reasons 
of fairness this argument has seldom been countenanced 
as evidence of the graver crimes, particularly of vio- 


lence.“ Ibid. 


—_—_—_—_—_——— 


15/ ne record Suggests that Miss Hawkins has only 
one child, a three-year-old daughter. Tr. 110, 112, 
2113; see also Tr. 125. 
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In this case; the prosecution was per- 
mitted, over objection, to extract prejudicial and 
irrelevant information fron appellant through an 
improper line of inquiry placing appellant, a poor 
person; under unfair suspicion and itself leading 
to "possible Unfair Prejudice, * Ibid, at 342. 
“Whatever probative value this evicence had, it was 
outweighed by its prejudicial effect. * United States 
v. Mullings, 364 F. 2G. 173, 176 (2a. Cir. 1966). 
The evidence was prejudicial, improper, ané timely 
objected to, but nonetheless erroneously received. 


Appellant respectfully submits that reversal is re- 


quired. See Cannady v. United States, 122 U.S. App. 
| 


b. Appellant, and those with whom he was 


D.C. 99, 351 F. 2a. 796 (1965). 


jointly indicted, “offered alibi defense.“ Tr. 230. 
Leola Jackson, Virginia Hawkins, and appellant all 
testified that appellant was not in the vicinity of 
the robbery when it occurred. Tr. 108, 124, 139-140. 
Dolores Brown and Sandra Foster gave similar “Salibi*® 
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testimony as to appellant's co-defendants, with 
whom apsellant was admittedly acquainted. Tr. 203- 
204; 213; 157-162. 

| ‘irs. Brown also testified that on Janu- 
ary 29, 1967, the night of her husband's arrest, the 
police called her mother's home, talked with her, and 
notified her of the arrest, and of the time of the 
alleged offense; she also testified that she did not 
speak with her husband on the telephone that day. 
Tr. 203-204. ifiss Foster testified that on Janu- 
ary 29, 1967, "some policeman called and said Johnson 
had been picked up for robbery," that she was not 
told when and where the alleged offense had happened, 
that she did not talk to defendant Johnson that day, 
and that she learned of the time and place of the 
crime when she “cane to court" on January 30, 1967. 
Tr. 213-214. 

in rebuttal, Detective Ronald Jenkins tes- 

tified for the prosecution that on the evening of 


their arrest defendants Johnson and Brown had been 


permitted to make telephone calls in his presence. 
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Tr. 215-216. Government counsel then asked hin what 
Gefendant Brown had said in the telephone conversa- 
tion. Tr. 216. Appellant's trial counsel objected 
to the question: the objection was overruled. tr. 
216. The question was then askec. again; Nears 


| 
Jenkins responded that defendant Brown qwas talking 


to someone by the name of Dolores Srown* leanne 
supplied) he also saic thet, during this |conversa- 
tion, Mrs. Brown was notified “when and where wR 
this robbery [was] Supposed to have taken place." 
Tr. 217. Detective Jenkins was then asked what he 
had heard defendant Johnson say over the Sov. 
His response was that, in a conversation with "“some-— 
one by the name of Sandra Foster," Gefendant Johnson 
had informed Miss Foster of "the time and location of 
the offense * * *." or, 217. : 
Appellant respectfully submits that this 
testimony, unresponsive and plainly hearsay, as to 
the identity of persons to whom telephone calls were 


Supposedly made and the facts allegedly communicated 


to those persons, was clearly improper. See Jones on 
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Evidence, (5th Edition) Section 265. Andrews v. 


United States, 73 F. 2d. 274 (10th Cir. 1935). 


The thrust of the rebuttal evidence was 
ained at showing that Gefense witnesses Brown and 
Foster had lied in testifying that appellant's co- 
defendants had not informed them of the tize and 
place of the robbery in question. This testimony, 
designea to undermine alibi evidence, was plainly 
incompetent. See Cannady v. United States, supra. 
The effect of the incompetent evidence was highly 
prejudicial, to all of the accused, in the circun- 
stances of this case. See Tr. 231 (prosecution 
closing argument). 

The prosecution's case was an extremely 
thin one, at best. Identified by @ complaining wit- 
hess whose testimony revealed a great many flaws, 
appellant: and his co-defendants invoked a legitimate, 
legal, and proper defense: that they were elsewhere 
when the offense was committed. An impermissible, 
uncalled for, and incommetent attack on the credibil- 


ity of defense witnesses who so testified, without 
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limiting instructions as to the purposes for which 
received or the parties against whom it might be con- 
sidered, should be “grounds for reversal." 16/ See 
Cannady v. United States, supra; Wrightson v. United 
States, 95 U.S. App. D.C. 390, 222 P. 2d. 556 (1955) . 


| 
3. The inadequacy of the instructions given 
in this case requires reversal. | 


The charge of the lower Court to the jury is 
set forth in full at Appendix A. Appellant respect— 
fully asserts that, in the charge, reversible error 
was committed. 

a. Prior to closing arguments, the lower 


Court stated that “I will also say about identity." 


Tr. 220. The Court then instructed the jury that (Ap- 


pendix A, p. 10): 


16/ Trial counsel for appellant objected to prose- 
cution questioning of Detective Jenkins as to what 
was saica in the telephone conversation. Tr. 216. 
In any event, however, the testimony would consti- 
tute “plain error” affecting substantial rights 
within the meaning of Rule 52(b), Federal Rules of 
Criminal Procedure. 
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“Now counsel for the three defendants have 
argued to you that there was not an offense of rob- 
bery committed here, but there is a mistaken identity, 
that the three defendants here in question were not 
at the scene participating ir. robbery. If you so 
find, and hence as a conseguence there is a question 
of mistaken identity, then you could not find anyv~ 
one of them guilty, because they were not at the 
scene. * * *," (emphasis ours). 17/ 

| This instruction, appellent respectfully 
submits, is erroneous. See Salley v. United States, 
122 U.S. App. D.C. 359, 360-61, 353 F. 2d. 897, 298- 
99 (1865); cf. Jones v. United States, 124 U.S. App. 
D.C. 83, 361 F. 2d. 537 (1966). It also has the 


vice of shifting the burden of proof. 


17/ the Court then instructed on alibi, including 
in the latter instruction the requirement of proof 
beyond a reasonable doubt of presence at the time 
and place of the offense, Appendix A, pp. 10-11. 
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9. The instructions on the essential 
elements of the offense were erroneous. The lower 
Court charged, inter alia, that “as to the second 
element that the Cefencant took the property unlaw- 
fully and with the intent to convert it permanently 
to his own purpose, intent orcinarily cannot be 
Proved directly because there is no way cf fathom- 
ing ané scrutinizing the operations of the human 
mind. But intent may be decuced fro: circumstances, 
from things done ang from things saic.* Appendix A, 
P- 12. The lower Court subsequently advised the jury 
. 


that “robbery as I have indicated to you is 2 taking 


of one's property witha the intent to permanently con- 


vert it to his own purpose. This means merely to 
steal, to take the property. It means to feloniously 


take and carry away property of another uniawfully 
anc with the intent to deprive the true owner of it 
permanently.“ Appendix aA, p. 13. (enphasis supplied) . 


“Obviously, if the jury is to function ef- 


fectively. it must be given a clear statenent of each 


element which the Government must prove." Jackson Vv. 


-27- 


United States, 121 u.s. App. D.C. 160, 162, 348 F. 24. 
772, 774 (1965). Appellant respectfully submits that 
here, as there, the instructions as given were “some- 
what confusing", and that their inadequacy requires 
reversal. 18/ 

c. The lower Court erred in failing to ad- 
vise the jury that certain prosecution evidence could 
be considered only for impeachment purposes, and not 
against appellant at all. 

In rebuttal, the prosecution was permitted, 
over objection, to attack the testimony of two de- 
fense witnesses, Mrs. Brown and Miss Foster. Tr. 215- 
217. No limiting instructions were given. Thus, the 


jury was free to consider the rebuttal testimony for 


all purposes, and as against all of the accused. This, 


appellant respectfully urges, was prejudicial error. 


——_____ 


i8/ That instructions are to be construed as a whole 
is, of course, true. The whole is simply the sum of 
its parts, however, and if a part is misleading and 
confusing, the instructions fail adequately to delin- 
eate for the jury guideposts to guilt or innocence. 
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See Gregory v. United States, 125 u.s. aoe. D.C. 140, 
369 F. 2a. 185 (1966), and cases cited at fn. 14, 

d. The lower Court erred (2) in failing to 
instruct, in connection with the doctrine of aider 
and abetter, that Proof beyond a reasonable doubt is 


required, and (2) in its summation of the instruc- 


tions. | 
Upon conclusion of instructions as to the 
elements of robbery, the lower Court changed the jury 
on the principle of law known as “aiding | and abet- 
ting.® Appendix A, Pp. 13-14. The necessity for 
proof beyond reasonable doubt in connection with this 
"principle of law" was not mentioned. The lower Court 
then advised the jury that (Appendix A, P. 15): 

“If you fine that the sorement has proved 
as to any one or more of these defendants | each and 
every one of the enumerated elements and has explained 
to you and the law with reference thereto plus the 
fact that this defendant or those defendants were at 
the scene of the crime and at the time of the robbery , 
then you May find such defendant or defendants guilty 


@s Charged. 
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"If, however, you find that the government 
has failed to prove any one of these defendants or all 
of them were at the scene or any one of the essential 
elements of the offense of robbery which has been ex- 
plained to you, then you would find such defendant or 
defendants not guilty." 

These instructions, given just as the jury 
was to commence its deliberations, fail properly to 
illuminate the government's burden of proof beyond a 
reasonable doubt. Accordingly, appellant respectfully 


asserts they constitute reversible error cognizable 


under Rule 52(b). See Cooper v. United States, 123 


U.S. App. D.C. 83, 357 F. 2d. 274 (1966). 


CONCLUSION 


For the reasons and under the authorities 
set forth hereinabove, appellant respectfully requests 


that his conviction be reversed. 
Respectfully submitted, 


Harry E. Wood 

Attorney for Appellant 
(Appointed by this Court) 
One Farragut Square South 
Washington, D.C. 20006 


APPENDIX 4 


TEE COURT. iadies and gentlemen, we have 


veached a point in this Case when it becomes the duty 
of the Court to instruct you as to the law of the case, 
namely, the rules anu principles which will guide you 
in Getermining the issues in the case and to tell you 
that you are bound and Ozligated to follow those rules 
ana principles. on the other hand, you, the members 
of the jury, are the sole judges of tne facts. It will 
be for you to determine all issues of fact frou the 
testimony adduced from the witness stana, stipulations, 
exhibits, ana the Geauction is to be macae from proven 
facts and in conformity with your recollection thereof. 
Counsel for the government and the three 
counsel for the defendants have the right to \make what 
we call opening statements and at the end of | the case 
to sum up indicating to you what they believe, in fact 
tuey nave been able to show for their respective sides. 
Now this is a right and privilege of all counsel. The 
Court merely says to you that statements of counsel, 
whether it be government counsel or defense counsel, a 


not constitute evidence. Furtheruore, if your 
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recollection be at variance with their recollection 
or the recollection of the Court so far as facts are 
concerned, it is your recollection which will control, 
not ours, for the Simple reason that you, ladies ana 
gentlemen, are the sole judges of the facts. 

in essence this inuictwent charges all three 
defendants, namely, Davis, brow: anu gonnson, with the 
offense known to tne law as robbiug, namely taat on or 
about January 15, 1567, and in the bListrict of Colwabia, 
those three defendants did rob one Samuel Evans of a 
certain suu of money as set forth in the indictment. 
I will not detail the indictment for you because you 
will be permitted to take it with you when you retire 
to consiuer and decide the case. Let me say to you 
that the indictment is not evidence in the case. The 
sole purpose of an indictment is to advise a defendant 


or defenuants of tae charge which he or they must face 


wren a case couwes on for trial. To repeat, it is not 


evidence. 
Now you have noted that there are three 


defendants named in the indictwent. You should give 
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Separate Cunsideration and render separate verdicts 
with respect to each defendant. Lach defendant is 
entitlea to nave his guilt or innocence of the crime 
Charged Geterminea from his own conduct and from the 
evicence which applies to nim as if he were being 


tried alone. The guilt or innocence of any jone de- 


fendant should not control or inZiuence your verdict 
respecting the other defendants. you may fina any 
one or wore of the defendants guilty or not guilty. 
At any time during your deliberations you may return 
your verdict of guilty or not guilty with respect to 
any defenaant. The possible verdicts as z will teil 


you later in the charge are guilty as to all three, 


not guilty as to all three, or a combination of guilt 


and innocence as to the three defendants. 
Every defendant in a criminal case is pre- 

sumed to be innocent and this presumption of inno- 

cence attaches to a defendant throughout the trial. 

A aefendant is not required to prove himself innocent 

or to produce evidence on the subject. The burden of 


proof is on the governnent to prove a defendant guilty 
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beyond a, reasonable doubt and unless the government 
sustains its burden, then you must finda such defend- 
ant or aefendants not guilty. 

You may well ask what is meant by the phrase 
@ reasonable doubt. Now a reasonable doubt, as the 
name inplies, is a aoubt basea on reason. It is such 
a doubt as would cause a juror after careful and can- 
did and impartial consideration of all the eviaence to 
be so undeciaed that he cannot say that he has an 
abiding conviction of a defendant's guilt. It is 
Such a uoubt as would cause a reasonable person to 
hesitate or pause in the graver or more important 
transactions of life. however, it is not a fanciful 


doubt nor a doubt based on conjecture or whimsical 


aoukt. It is a doubt as I Say based on reason. The 


governuent is not required to establish: guilt beyond 
all doubt or to a mathenatical certainty or toa 
scientific certainty. Its burden is io prove the 
defendant guilty beyond a reasonable doubt. In 
determining whether the government has established 


the charge against the defendant or defendants 
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beyond a reasonable doubt, you will consider and 
weigh all of the testimony of all of the witnesses 
whoa have testified before you. You are the sole 
judges of the credibility of all the witnesses who 
appearea before you. 

In determining whether to believe the tes- 
timony of any witness and in weighing his testimony, 


you may consider his demeanor on the stand, his man- 


ner of testifying, whether he impresses you! as having 


an accurate memory and recollection, whether he in- 
presses you as a truth-telling individual, his appar- 
ent candor and fairness or lack of it, the interest 
which he has in the result of the trial of the case, 
if any, his bias and prejudice for or against the 
defendant, if any be shown, ana his opportunity of 

da circumstances about which he 


has testified. then from all these facts and cir- 


cumstances it becomes your duty to give the proper 


weight to testimony of each and every witness who 


has testified before you. 
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You are further instructed a defendant in 
a@ criminal case is permitted to become a witness in 
his own behalf. his testimony should not be disbe- 
lieved merely because he is the defenaant. In 
weighing his testimony, however, you may consider 
the fact that the defendant has a vital interest in 
the outcome of this trial. you Suoulcd give his 
testimony such weight as in your judgment you deem it 
fairly entitled to receive. you will recall that one 
of the three defendants in this case, the defendant 
Johnson, dic not take the stand. In that regard you 


are instructed that no inference of guilt arises from 


the defendant because of his failure to testify as a 


witness in his own benalf. You are further instructed 
that the weight of the evidence is not necessarily 
cetermined by the number of witnesses testifying on 
eitner side. You should consider all of the facts 

and circumstances in evidence to determine which of 
the witnesses are worthy of the greater credence. You 
may find that the testimony of the smaller number of 


witnesses on one side is more credible than the 
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testimony of a great number of witnesses on ‘the other 
Side. 


You will recall there is testimony to the 
fact that one of the witnesses in this case, Mr. Evans, 


had been heretofore convicted of certain criminal 


offenses. In that regard you are instructed that the 
testimony of a witness May be discredited ox impeached 
by showing he has committed a crime. a witness' prior 
criminal convictions are admitted into evidence solely 
for your Consideration in evaluating his credibility 
aS a witness. you May consider his prior convictions 
only in connection with your evaluation of the cred 
ence to Le given to the witness’ present testimony in 

| 


court. 


Now in courts of law as in connection with 
our ordinary affairs of life, when an issue be pre~- 
sented for resolution, two types of evidence may be 
brought in piay looking to a resolution theres. One 
type is called airect evidence. ‘the other is) called 
indirect or circumstantial evicence. Now direct 


. oe | = 
evidence, for example, is eviaence of a witness himself 
| 
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as to what he saw or heard as an eye witness of the 
offense under inquiry. Indirect evidence is supplied 
by testimony as to facts and circumstances which tend 
to show that the offenses under inquiry have been 
committed and by whon they were committed. In other 
words, circumstantial evidence is composed of proved 


facts which raise a logical inference as to the 


existence of the fact that is in issue in the par- 


ticular case and which by experience have been found 
to be so associated with that fact that in relation 
of cause and effect they lead to a Satisfactory con- 
clusion. Both types of evidence have been introduced 
into this case. Both types of evidence are entitled 
to consideration by a jury. But the rule of law is in 
a@ criminal case, whether the evidence be direct or 
circumstantial or a combination of the two, that 
evidence must add up to proof beyond a reasonable 
doubt. 

Throughout this case there may nave been 
objections interposed by counsel as to matters offereu 


on one side or the other. you of course realize it is 
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only the evidence that has been received in evidence 
that is before you for consideration. I merely say to 
you that counsel have the right to make objections 
when they feel in their judgment it is proer and 
warranted. Furtnermore, I say to you if I have in my 
attempt to understand the evidence in this case indi- 
cated something to you as evidence in the case, which 
you dia not get from the witness stand, you of course 
ignore it because you are the sole judges of the 
facts. I was only trying to understand what the tes- 
timony was ana I further instruct you that it is not 
the question put by counsel, whether it be for the 
government or for the defense, that constitutes evi- 
dence in this case. It is the answer or response to 
the question. That is what you base your d 


tion on of guilt or innocence. So much for 


general principles of law which have applicability to 


most criminal cases which come before a jury for con- 


sideration and determination. 
I will now turn to the specific offense with 


which these three defendants are here charged. Each 
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is charged with the offense known to the law as 
robbery. The indictment is based on the following 
provision of the District of Columbia Code and 
which so far as pertinent to your inquiry reads as 
follows: 

, "Whoever by force or violence, whether 
against resistance or by putting in fear shall take 
from the person or immediate actual possession of 
another anything of value was guilty of robbery.” 

_Now counsel for the three defendants aave 
argued to you tnat there was not an offense of rob- 


bery committed here, but there is a mistaken identity, 


that the three defendants here in question were not 


at the scene participating in robbery. If you so 
find, and hence as a consequence there is a question 
of mistaken identity, then you could not find anyone 
of them guilty, because they were not at the scene. 
This in essence means that the defendants are propos- 
ing an alibi in the case. 

in that regard you are instructed evidence 


has been deduced that the defendants were not present 
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at the time and the place where this offense was 
allegedly committed. The claim of alibi is legal 

and proper. The defendant may not be committed for 
an offense with which he is charged unless the gov- 
ernment proffers beyond a reasnnable doubt that the 
defendant was present at the time when and the place 
where the offense was committed. if after 4 full and 
fair consideration of all the facts and circumstances 
in evidence you find that the government failed to 
prove beyond a reasonable doubt that any one or more 
of these defendants was present at the time when and 
the place where the offense charged was alleged to be 
committed, then you would find such aefenaant or de- 
fenaants not guilty. If you find however that any 
one or all of the defendants nave been shown by evi- 
dence beyond a reasonable doubt to have been present 
at the time and place and participating, then you 


will have for your consideration whether the govern- 


ment has also provea beyond a reasonable doubt the 


essential elements of the offense of robbery, 


They are: One, that the defendant. took some- 


thing of value from the complainant here, iim, Evans; 
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two, that the defendant took it unlawfully and with 

the intent to convert it permanently to his own pur- 
pose; three, that he took it from the complainant's 

person or his immediate actual possession; and four, 
that he took it by force or violence against resis- 

tance or by vutting the complainant in fear. 

Now as to the first enumerated element, that 
the defendant took something of value. ‘The value of 
the thing taken is of no consequence so long as it has 
some value. Now as to the second element that the de- 
fendant took the property unlawfully and with the 
intent to convert it permanently to his own purpose, 
intent ordinarily cannot be proved directly because 


there is no way of fathoming and scrutinizing the oper- 


ations of the human mind. But intent may be deduced 


from circumstances, from things done and froia things 
said. As to the thira element, that he took it from 
the complainant's person or irnediate actual posses- 
sion, that means that the thing taken may be on the 
person or within the reach of the person so long as it 


is considered to be in sucn possession that if the 


= : 
complainant knew his property was being taken, such 
knowledge would likely result in physical, violence or 
struggle for the possession of the Property. 

As to the fourth element, that the defendant 
took the property by force or violence against resis- 
tance or by putting the complainant in fear, the Court 
merely says to you, if you find the government has 


proved either of those two beyond a reasonable Coubt, 


then this element of the offense of robbery would be 


Satisfied. | 

Now robbery as I have incicated to you is a 
taking of one’s property with the intent to perman- 
ently convert it to his own purpose. This merely 
means to steal, to take the property. It means to 
feloniously take and carry away property of another 
unlawfully and with the intent to deprive the true 
owner of it permanently. 

Now where you have more than one i al- 
leged to be involved in this criminal offense, such as 
you have here charged in the indictment before you, 


another principle of law comes into play and that is 
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the principle of law known as aiding and abetting. 

You are instructed as follows: The law provides that 
any person aiding and abetting a principal offender 
may be charged himself as the principal. In order for 
you’ to find any one of these defendants guilty of the 
charge of robbery, it is not necessary, if the other 
essential elements of the offense of robbery have been 
proved, for the government to show that a particular 
defendant personally committed the robbery, for it is 
sufficient if the goverment proves that the defendant 
was knowingly acting in concert and participating with 
one or more of the other defendants who did commit the 


offense of: robbery. In other words, under the law a 


person who’ knowingly advises or connives in any crin- 


inal offense or aids or abets the principal offender is 
as guilty as the principal offender. But mere physicai 
presence when the offense is committed is not enough 
to constitute an aider and abetter. It is essential 
that the aider and abetter share in the criminal intent 


witn the party who actually commits the offense. 
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If you fing that the government’ has proved 
@s to any one or more of these defendants |@ach and 
every one of the enumeratec elements and fas explained 
to you and the law with reference thereto plus the fact 
that this defendant or those defendants were at the 


Scene and at the time of the robbery, then 


find such defendant or defendants guilty a 
i 


or all of 


ssential 
elements of the offense of robbery which has been ex- 
plained to you, then you would find such defendant or 
defendants not guilty. 

When you ladies and gentlemen took your 
respective places in the jury box each of you Swore 
that you would determine the guilt or innocence of 
these men from the evidence adduced fron the witness 
Stand, reasonable inferences to be deduced from 
proven facts as well as stirulations and exhibits 
which may have been received and in conformity with 


your recollection thereof. In reaching your |verdict 
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you are not to be motivated by any bias or prejudice 
for or against any defendant and Similarly you are not 
to be motivated by any sympathy. 

The possible verdicts in this case are 
guilty as to all three defendants, not guilty as to 


all three defendants, or a combination of guilt and 


innocence as to the three defendants. ‘Whatever your 


verdict be as to each defendant, it must be unanimous. 


ease 4. ae ee Re 
W"'TED STATES DEPARTMENT OF Je ‘IGE 


. (70 PSG)*.” 
__ + FEDERAL BUREAU OF Sree - LE a, 
_ WASHINGTON 25, D.C. Wee nah yy ease 


| Director. 


298 Noo B+ is fumisbed FOR OFFICIAL USE ONEY.. 
CONTRIBUTOR OF 5 


ARRESTED OR 
FINCKRPRINTS NAME AND NUMBER RECEIVED 


The following FBI record, NUMBER 


| % 
Carag aE DISPOSITION | 

| : 
: H . 


Norfolk Co PD ‘| Sammy Lee Evans 10-26-5 
: gocrbsmouth Va #263-52 
H SPol 


_ |Samuei Lee 1320-53 | maiming  - |sent 6 mos fine 
Att: Div I &R {Evans Camp #27. | Shea $100 cost $15.64 
Box 1299 Se 


fel cutting . 


St Convict Road 
Richmond Va #-- | Force Church 


“SP Rich dV, see , 6 ne oe 
chmond Va. Samuel Lee "| 2=29-5 Statutory burg [3 yrs 
oe . | Evans #69109 re eon 

MK. Captain Ip Cog . Sammey Lee Evans: 11-20-57; Rape by force 

j, Norfolk Co Pol  °| 2263.50 : Eee ' 

y 618 Water St j : | 
| Portsmouth Va ~. 


Portsmouth: Va [Sammy Lee Evans 8-10-58 |DC 


: : $50 & costs 
oe #16, 485 


: 
A&TTD Sammy Lee Evans /11-18-58| vio int rev | found NG 
fichmond Va + - | #VA-E-6795 laws 1-14-59 


* 10-26-59 PG 
6 mos SS 


h : | 
D1 Hdqtrs Samuel Lee Evang 10-25-59 vag “| 
bunt Vernon NY #EF4823 | : Sans a 


}Jail Mt Holly NJ] Samuel Evans /|12-5-59! stolen auto 
: - | #6882 2A:119-9  - 


USM Newark NJ | Samuel Lee 12-8-59 | ISTSMV ee E 
Evans #7551-A =o TSHV 


ef:Florencé:Twp | Samuel Evans [12-3-59 | poss stolen autd. 
Florence NJ #0263 : | 


USM Newark NJ Samuel Lee Evans 1-18-60 /interustate trans 
T5521-A : 


of & stolen a 


sent of the US Dist 
Crt Trenton ng to 


“ “3 Gens 
of i ao 
otations indicated by * ARE NOT BASED ON FINGERPRINTS IN FBI files. The notations are based on data. 
urnished this Bureau concerning individuals of the same or similar names or aliases and ARE LISTED ONLY AS 
NVESTIGATIVE LEADS. : + ! Sess f : wo-reete-t © 0. covenewrnt oatrriwe oreieg - 


i 5 


_ UNITED STATES DEPARTMENT OF JUSTICE ace oR ; 
{ \ FEDERAL BUREAU OF INVESTIGATIC Boe «70 PSG) . 


wets WASHINGTON 35, D. =. tnt { 
. Meron, : 
: Director, ; © 


The following FBI record, NUMBER 298 420 B } » is furnished FOR OFFICIAL USE ONLY, 
Se A v 


CONTRIBUTOR OF |” ARRESTED OR ae 
FINGERPRINTS MAME AND NUMBER RECEIVED CHAROK 


DISPOSITION ‘ 
ed Det-Hdgtrs .' | samuel Lee @ Evans} 1-21-60 |Viol Dyer Act 
NY oes, |i#-23528-0 ch are Ree 


pd Corr Inst Samuel Lee’ a 241-60 | 
anbury Conn ; Evans: se 
(SEES [#ipezoce 2 | 


Suffolk Va | Samuel Lee ——b=-7-61 
see. ' {Evans ce 
#1061 


. PD Chesapeake Va- ! 
: #31-63 


Samel Lee 7-29-63 | rapé pains 5 yrs to be 
: “US “tT teLed for 
Evans #83778 — ee ere 


Samuel L. Evans | 7-22-66] fail to pay’ | $10 or 2das . 
#154482 = : . Cab fare... OO ; “ speot 


Samuel L Evans | 9-12-66/ intox’<~.. | $25 or 10 das - 
#154482 oe or Grane fabisete ty Wes : 


Park Police - Samuel Lee Evans 9-26-66 
Bh’ DC ReaD EE ol 


208 8 gt 


a lemte noe eae. 


Hehe ee wee 


10708824 ©. 6. sevassecet orievies evrics 


valncairscusowa ce 
Posemruay mer Cana 


psa sve 


ahi 


ai 
i a ae 


eee a 


aes 


eae 


Pai en al 


mei ace pircreainr ie teeters 
ln dasa oop mi 


ee recipe ttt et 
reas ve orate 


eremaminarugonui 
a ete 


eat 


pares < 


we ceafahn mn ee 


ane a 


ces 


Rareenneey pom 


mn “ resent 


fal 


tree } 
Taegan bss 
seem 


eau mae be Renamer 


arian moar ea 
Ths Retin ce 
brapa el nt i aed 
eRoReal: s atest a 
: ea auanaei ames 
: fare — e nano Yan 


tie 


Soe 
igh 4 Arn bg ee 
post et gt oa 


octane 
arabes bea 
se 


rd 


ry 
Schpae 


tena en iy 
cn fete tenisuuen 


parce 
rane coco eh Se 


: ie ect gm 
ee 
Ge eatraslntarn sacasia 
Banat ime 
Baia rn si 
aes oH 


pies reas 4 


ae st 
iantaetanete wt 

eae tte i : 

See 


emt, fol oh 
SS praca survaidind 


peas es 


savcnpet 
Ponta seh ain 
eee et 


prays Soest: al 
“4 oe 


sata 


erp 
a 


Any 


sean ete 
bb ai 


LL Atta eet pi ah Crean or wer ke ult UieliN Lees Pie & OL ce aie 


natn 


sp eee Re 
you 


Xo bene 


ahlacinaial 
eyawwer neers theese 


Be anseenettetert 


sacl 
preereo 
hte 


i 
se A fonrepeat ih ern 
Indvedeovinmerty 


attri 
nh 


attr onnste 
aida een reac pen 


treatments re 
empire a foto 

ster 
et 


és: 

enyyert 
nro anae 
mats = 


eta dine Wc 
rte 


oe 


1 eer ate 


ec eavhloustabe 


ss 
eis paoaaraee 
in nindenig ery 
st en a ee 
a: tee 
Re Bl 
fa 


a my re at 
racvenyet-gitice owt eet 
Sonar 


Feoaleerses 


Ai eali AU ga dR 
eiata reg liegtbigayttoat 
(nce 
armed aay 


a 


oe 


sis e 
HE 

eats $3 
eeazs 


2 
5 


Bt 


Sits MOET eeset tt 
: iz 


Vsterin ere 


ee 


phate 
at eae 


sat 3 
pee hanes) i 
SoM ah a 


ie 
cea 


eh 


Seaegoanhie 
neat ahi 
omen 


fein garb cy 


eimyje oyan eerune- enn 
ae 
nee 


hope 


Pena on anon toh 


shah whanlae hth 
aur care 


iene 


hsbc te 
ene. ite (i 


se 
eke a abit ny 


se ‘ 
“ a tuo 


a cea 
Ste 


Tey omer 


ean pr 
siphon 


‘yea 
Y xt 
ith ie 


ceeeerdioet 
aaa f 
uae naapaches 


tition ft on eri 
cementing ares all canna 


ps ee 


veda 
nen vuniehes beougisn swe 


‘s 
a = 


Bascsiclncometttoevinscrsiglastacoaenatn 


ra 


renpucemr 


ne ong 


recs emafioneonaieparvonc bare matlaerh bes 
Phagmmaatyl uplto a eusuognrba0 
lek per Srvcet | 
ia 


farts tape fn rms 
Mapa eeaueas 


enka tan 

ohm orawtees sal 
echo nonttuarnos 

Se 


eae ee 


ina os 
hemi ye 


: 
: 
nc See eet Soh tect 


"Retenene nA spec 


armrest 
rebiatbabnrernd oF a 


rn 


biped uel a ea 


con 
ae 
ant se 
eats 


get once 


A et 

itopeyartat fey mia 

Pridlict nlermnnentnaieg st 

meyer 

Meaning 

imran yr 

pono ahs | ue 
an wea 
peers Yin 


“pit nto 
iw cacos 


ae 


immer 
Patents 


acre 


aaistetiiel 
Meee te 
Juha 


perhiie hia 
poss 


Peete atc 


eet 
enim ae 

ee emer 
it wel sala 


Pate Savage 
eng pte rp to 

meet peswarpadanedan 

pet aes 


: ae 


Pelstcamar aes Bae pat 
i rah ia 


see 
appa Casi 
Forelapinaccagust 


ba rd 
eae 


pe ates 

Hee Geese 

hen gate 
stiri tone Nuh 


vi oie Shea 
Foaaemaina nn eclners 
seus ete 


aes 
cane 


scare 


inane 
oe 
srohwaryaca nia 


eiiietents 


kenny 


ioe 


ae camer 


tees 


Prenat 
serra Se rates a 


ins so hot Serie 


Ire 
wt Se NOC a 


deters 


nats Bees ~t 


i hpuallatces hot 
al 


a past 


poeta ead 
erent igen 


ae 
mi 


sme hae ret 
cascyengo 


Pheer 


Leseste 
Rest ctpapa i i 


beers 


eas 
vie ior a 
Sit moana 
vant nan wis rant fu 


‘med we ors Pig ioet ar 
inch eleatkad ory 


bracati cere 


Bscace 
Piistastaes eee 
ioe oiusale canal ed 


nt 


* 
aright ot 
ae 

Geet bgmesieat its eras “ 


moar 
a eg 


As 
f Regnier 
wrserepal tir ater widen vent shar ravi arama toga nagmnity ine 
ibs yeoman Solis saraionneycenopetomiahiatseaameocpeot veg 
spe St eae gear angen te agmatine heen 
rt 
vated 


Sere eee 


ohare Beieay Mineruneinehe 


rants intra sim 
fend ‘ spans 


Seni piu 
i ee nrnrscene | tr 
Sremniitet Salensustas Sedaheeenttcal wade 


inserted singe 
i i 


rerpmtl stim Bai 
‘heli iat 


rncipa HCC On woe 


ea ont 


tien temp 
gonereni 
et iva ects ied 
caps eig em 
eayeatocs 


am yan 


nit oy sept roumnin ny 
scare ect ape 


hie) vee 
rslaton 
tofonte|fumh 


Thornton tinge th 


nb 


eee 


praninasin 
nies peice 


Raeisies 


(one absceenatnt megan Iara 
fen anne pipe seamen he teh spar nt eg mgr a 


See scons peek es Sm ai 


Net 


ear 


a 
“bbe at fehl 


Raton ce caffra wero 


pa 
eo M anne 
i aenaioerd 


vr dito oda. 


sar a De span 
eeeatittie fina 


ay aanedacel hi 
1 algebra adem a 


merical 
bevgnn a 


oes gtcodem 


Orphans 
ile 


stil 


teeta et : 
brniiery oie Nate Si 
meres aiiaue aeceesy pine 


et iste 
ye 


ee pons re atta 


cen un cai 


, edhe yore Hee 


eet 
ii fF ae 
Sates ‘ ee cea 
plal ooh ie 
=e Se 

si Ste 


Silico ye 


oan 
—— cane 


ang tt 


heh tes 


ag ranted emo 
peated 
vei 

ve coat 

se eet z it sae =e rn 


Se 
ipo Geet eat 


sheet senor iat 


egies 


Sat neces mage rea paren eres eee 
| ' nah mk 
aus 


Sees 
Kedar at Re kha 


INDEX 


Counterstatement of the Case horennnmaneneeseseeee tenon 


A. Proceedings Below 00 
B. The Offense and Apprehension of Appellants — 
C. The Luck-type Hearing Seer 

D. Concluding Matters at Trial 


Argument: 


I. The trial judge did not commit error by limiting the 
impeachment of the complainant to three separate and 
distinct prior criminal convictions 


II. The comments by the prosecutor do not entitle the 
appellants to a reversal because (a) there was no ob- 
jection below, (b) the comments did not significantly 
add to the Government’s case, (c) the reason attributed 
to the complainant by the prosecutor for looking into 
the laundromat was a reasonable inference from the 
evidence, (d) the Possibility of any harm was miti- 
gated by the trial judge’s numerous admonitions and 
instructions 


. The rebuttal testimony of Detective Jenkins as to con- 
versations he overheard between appellants and their 
alibi witnesses was properly admitted because (a) the 
Government was entitled to show knowledge on the 
part of the alibi witnesses and when and how they got 
it, (b) the testimony could not be attacked on hearsay, 
grounds, (c) the testimony was relevant on the issue 
of credibility, (d) the testimony in no way inculpated 
the appellants in the offense, and (e) the statements 
were not the result of police interrogation or in any 
way induced by them 


- The trial judge did not err in allowing the Govern- 
ment to elicit on cross-examination evidence as to 
appellant Davis’ pecuniary condition since such evi- 
dence was relevant to motive. In any event the 
answers elicited were not prejudicial... 


Conclusion 
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m 
ISSUES PRESENTED * 


In the opinion of the appellee, the following issues 
are presented: 


I. Did the trial judge commit reversible error by 
limiting the defense in its impeachment of the complain- 
ant to three separate and distinct prior criminal con- 
victions? 

II. Are the appellants entitled to a reversal because of 
the prosecutor’s comments when those comments (a) were 
not objected to below, (b) did not Significantly add to the 
Government’s case, (c) dealt with a fact which while 
not directly testified to could be inferred from the evi- 
dence, and (d) when the possibility of any harm from 
these comments was mitigated by the trial judge’s num- 
erous admonitions and instructions? 

III. Did the trial judge commit error when he allowed 
Detective Jenkins to testify in rebuttal as to conversa- 
tions he overheard between appellants and their alibi 
witnesses when (a) the testimony was relevant to show 
that the alibi witnesses had knowledge of the time and 
place of the alleged offense, (b) the testimony was not 
subject to an attack on grounds of hearsay because it 
was not offered for the truth of the matters asserted 
therein, (c) the testimony was relevant on the issue of 
credibility, (d) the testimony in no way inculpated the 
appellants in the offense, and (e) the statements were 
not the result of police interrogation or in any way in- 
duced by them? 

IV. Did the trial judge commit reversible error when 
he allowed the Government to elicit on cross-examination 
evidence as to pecuniary condition when such evidence 
was relevant to motive and when in any event the answers 
elicited were not prejudicial? 


—_—_——— 


* This case has not previously been before this Court under the 
same or similar title. 
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COUNTERSTATEMENT OF THE CASE 


A. Proceedings Below 


By an indictment filed on 
were charged with one coun 
22 D.C. Code § 2901. The t 


nm were sentenced to a term 
On February 23, 1968 the 
under the Federal Youth 
$5010(b). These appeals 
cy of this appeal the appel- 
for a new trial which was 
by Judge Keech. 
t’s order of August 1, 1968 these 
appeals were consolidated for all purposes. 


B. The Offense and Apprehension of Appellants. 


The Government’s evidence showed that on Saturday, 
January 14, 1967, Samuel Lee Evans was employed as a 
dishwasher at the Lincoln Inn. After getting off work 
sometime after 11:00 p.m. he went with a friend to a beer 
joint named “Cecilia’s” located in the vicinity of Seventh 
and T Streets where Mr. Evans had two beers. (Tr. 25- 
26, 69-70, 76.) After leaving “Cecilia’s” he went to a 
restaurant on the corner of Seventh and N Streets where 
he stayed for a short time (Tr. 27, 70). Upon leaving 
the restaurant Mr. Evans walked up Seventh Street and 
when he got to the 1500 block of Seventh Street he 


warrant a new trial. See Appellant’ 
opposition thereto, and the ruling of 
363-67. 


3 


glanced into a laundromat where he observed four fellows 
inside standing at the window (Tr. 27, 78). The lights 
were on in the laundromat (Tr. 34). The three appel- 
lants and an unknown fourth man came out of the 
laundromat (Tr. 32-33, 78). The appellant Johnson 
asked Mr. Evans “where did Joe go?” Mr. Evans re- 
sponded that he didn’t know Joe. At this time the appel- 
lant Davis who was facing Mr. Evans struck him in the 
face, knocked him down and started to kick him. (Tr. 
27-28, 78, 80.) The three appellants were standing 
around the fallen victim and “they were yelling get the 
money, get the money”; they held Mr. Evans while they 
got it (Tr. 79-80, 82). They tore off the left front pocket 
which contained $30 and some change (Tr. 28-29). After 
they got the money, the appellant Brown snatched it, then 
kicked Mr. Evans and all of the assailants ran away 
(Tr, 82). 

After the appellants fled Mr. Evans went to a fire sta- 
tion in the vicinity of R Street.? The police were called. 
At the fire station Mr. Evans told the police what hap- 
pened and gave a brief description of at least two of his 
assailants. An ambulance responded and took Mr. Evans 
to Freedman’s Hospital.’ (Tr. 29-30, 35-36.) 

“Not too many days” after being robbed Mr. Evans 
saw the appellants at a bar located at Seventh and P 
Streets. “I was sitting in the bar and drinking a beer 
and they came in and I said that is them three boys now. 
Then they had a coat. They wanted to sell me a coat. 
I said I would buy the coat man, but I have to call home 
to get my wife to bring me some money. I went to the 
phone and I called the police. The police came and when 
the police came they ran out the door and went down the 


? There is a fire station in the 900 block of R Street, Northwest 
(Tr. 87). 


3 At trial there was a stipulation that the victim was brought to 
Freedman’s Hospital by way of ambulance; that he was admitted 
at 2:35 a.m. on January 15, 1967; that he was released at 11:10 
a.m. that same morning; and that the physical findings reflected 
both lower abdomen and back tenderness (Tr. 97-98). 
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street.” Mr. Evans walked out the door and told the 
police “there they go now.” After appellants Davis and 
Johnson were apprehended the appellant Brown ap- 
proached the police, at which time Mr. Evans told them 
that he was the other man. (Tr. 30-32.) 

Detective Ronald P. Jenkins of the Robbery Squad 
testified that on January 29, 1967 at about 6:45 p.m. 
he and his partner Detective Peter Monaco responded to 
Seventh and P Streets, Northwest, where he met the com- 
plaining witness Samuel Evans and conversed with him. 
At that time and place he observed the appellants Davis 
and Brown walking at a fast pace in the 1500 block of 
Seventh Street. Detective Jenkins got out of the cruiser 
south of them and Detective Monaco pulled the cruiser 
in front of them. Detective Jenkins called the appellants 
Davis and Brown back to him, at which time Mr. Evans 
“positively identified them” as two of the subjects that 
had beat and robbed him on January 15, 1967 in the 
1500 block of Seventh Street, Northwest. Within seconds 


thereafter the appellant Johnson who was carrying a coat 
approached the detectives and the complainant at which 
time Mr. Evans identified him as the third assailant. 
All appellants were placed under arrest. (Tr. 87-90.)* 


C. The Luck-type Hearing 


The complaining witness Evans had several prior 
criminal convictions. An extensive on-the-record hearing 
was held during which the Government took the position 
that the court under the applicable statute, 14 D.C. Code 
§ 305, had the discretion to limit impeachment to the 


+ At trial each appellant relied on an alibi defense. The appellant 
Davis claimed that he was with his girlfriend Virginia Hawkins at 
her home at the time of the offense (Tr. 188-43); the appellant 
Brown claimed that he arrived home at about 11:00 p.m. on January 
14, 1967 and his wife Mrs. Brown alleged that he was there at 12:30 
a.m, on January 15, 1967 and did not leave thereafter (Tr. 201) ; 
the appellant Johnson did not testify on his own behalf but Sandra 
Foster, his girlfriend at the time, claimed that they were living 
together and that he did not leave the house between the hours 
of 9:30 p.m., January 14th, and 2:80 a.m., January 15th (Tr. 210). 
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use of only some of those convictions. The defense con- 
tended that the discretion of the judge under the statute 
was limited to defendants and not to other witnesses. 
In particular the defense wanted to impeach the com- 
plainant with prior convictions for rape and maiming 
as well as those the court said it would allow. (Tr. 42- 
60.) 
The Court ruled as follows: 


“The Court concludes, after hearing, that it is not 
required by the statute to permit unlimited impeach- 
ment of a complaining witness by defense counsel’s 
showing of prior convictions. Under the cireum- 
stances here, the court will limit defense counsel 
to the use of the three criminal convictions of the 
complaining witness which involve honesty and 
veracity.” (Tr. 61-a.) 


The convictions the court allowed the defense to use 
were—attempted robbery (1954), burglary (1956), and 
interstate transportation of a stolen motor vehicle (1959), 


but would not allow impeachment by the use of a prior 
rape and maiming conviction (Tr. 59-60). 

In accordance with the court’s ruling the complainant 
was impeached with three prior convictions. While ad- 
mitting the convictions for interstate transportation of a 
stolen motor vehicle and burglary, the complainant denied 
that he was convicted of attempted robbery in 1964. (Tr. 
71.) Because of this denial the defense was allowed to 
contradict the complainant by means of a stipulation to 
the effect that court records reflected that a Samuel Lee 
Evans was convicted of attempted robbery in 1954 in 
Chesapeake, Virginia (Tr. 170-71). 


‘The appellants Davis and Johnson have prior criminal convic- 
tions. The appellant Brown has several arrests but no convictions. 
On the some theory as he applied to the complaining witness, the 
District Judge prohibited the Government from impeaching the 
appellant Davis with convictions for carrying a dangerous weapon 
(1964) and destruction of preperty (1966). The Court also went 
along with the Government’s Position that the appellant Johnson 
could not be impeached with a conviction for destruction of proper- 
ty (1965). (Tr. 56-57, 60.) 
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Only the complaining witness was impeached by the 
use of prior convictions (Tr. 219). 


D. Concluding Matters at Trial 


The Government recalled Detective J enkins in rebuttal. 

e testified that after arresting the appellants and ad- 
vising them of their rights he took them to the Second 
Precinct where he allowed appellants Johnson and Brown 
to make phone calls (Tr. 215). When they made their 
calls, Detective Jenkins was seated at his desk “right 
along side of them” ( Tr. 215-16). He testified that: 


* * * * 


“Defendant Johnson was directing his conversation 
to someone by the name i 


At the conclusion of the rebuttal testimony the court 
asked counsel to approach the bench where the matter 
of instructions was discussed (Tr, 218-28) , 


Immediately before the commencement of summations, 
the trial judge Specifically instructed the jury thus: 


nts of coursel [sic] 

vidence. If your recollection should 

be at variance with any counsel, it is your recollec- 
tion that controls, If your recollection is at variance 
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with the Court so far as that is concerned, it is your 
recollection that controls, because you are the sole 
judges of the facts,” (Tr. 223.) 


Government counsel then began her summation. Less than 
two pages after the above-quoted admonition came one 
of the comments to which the appellants now object. The 
entire comment in context, was: 


“As he [Mr. Evans] passed the laundramat on 
Seventh and P, between P and Q 
Seventh Street, it was an all 


None of the several defense counsel realized that Mr. 
vans had not testified in 


to which appellants now object came 
Summation of the prosecutor. The 
entire comment, in context was: 


“Mr. Rabin Suggested on behalf of Mr. Brown there 
is something Evans walking up 
Seventh Stree 0 not know how he 
ps he liked walking. 

S on some street fur- 

nd immaterial. As J 

alked by the laundra- 
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defendant Johnson. This was even before there was 
a robbery being committed... .” (Tr. 262.) (Empha- 
sis added.) 


Again no objection was made by any defense counsel. 

In addition to the preliminary instruction (Tr. 223) 
and the cautions repeated during summations (Tr. 238, 
249) that counsel’s recollection was not to control, the 
court again instructed the jury in its main charge that 
the jurors and not the court or counsel are the sole judges 
of the facts, that the summations of counsel are not evi- 
dence, and that if the jurors’ recollection of the facts dif- 
fered from that of counsel, it is the jurors’ recollection 
and not counsel’s that controls (Tr. 263-64, 270). 

At the conclusion of the charge no objections were 
made, no modifications or additions were requested and 
all counsel expressed their satisfaction (Tr. 276). 


ARGUMENT 


I. The trial judge did not commit error by limiting the 
impeachment of the complainant to three separate and 
distinct prior criminal convictions. 


(Tr. 42-61-a, 71, 170-71) 


The appellants contend that the trial judge committed 
reversible error by limiting the defense in its impeach- 
ment of the complainant to three prior criminal con- 
victions. We disagree. 

Title 14, District of Columbia Code, Section 305 pro- 
vides: 


No person shall be incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime, but such fact may be given 
in evidence to affect his credit as a witness, either 
upon the cross-examination of the witness or by evi- 
dence aliunde; and the party cross-examining him 
shall not be concluded by his answers as to such mat- 
ters. In order to prove such conviction of crime it 
shall not be necessary to produce the whole record 
of the proceedings containing such conviction, but 
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the certificate, under seal, of the clerk of the court 
wherein such proceedings were had, stating the fact 
of the conviction and for what cause, shall be suffi- 
cient. 


Appellee submits that a mere reading of the above- 
quoted statute is dispositive of appellants’ claim. The 
Statute uses the term “may” rather than “shall” and 
“witness” rather than “defendant”. We submit that in 
light of this significant choice of words it is clear that the 
statute is not mandatory and is not limited in its appli- 
cation to defendants. 

This Court has recognized that the statute is not man- 
datory and leaves room for the operation of sound judicial 
discretion. Luck v. United States, 121 U.S. App. D.C. 151, 
348 F.2d 763 (1965) ; Gordon v. United States, 127 U.S. 
App. D.C. 348, 388 F.2d 936 (1967). The discretion 
vested in the trial judge is not limited to situations where 
the person sought to be impeached is a defendant in a 
criminal case, Luck, supra at 156; Colter v. Einbinder, 
184 F.Supp. 523 (D.D.C. 1960). 

The trial judge did not abuse his discretion in limiting 
impeachment under the following circumstances—he 
allowed the defense to impeach the complainant with three 
Separate and distinct prior felony convictions Le. at- 
tempted robbery (1954), statutory burglary (1956), and 
interstate transportation of a stolen motor vehicle (1959) 3 
the only witness impeached at trial by use of a prior crim- 
inal record was the complainant; the trial Judge limited the 
Government in its impeachment of the appellants by pro- 
hibiting the use of certain prior convictions; the defense 
was allowed to contradict the complainant on his denial 
of one conviction even though an improper foundation was 
laid; * the trial judge made his ruling after an extensive 
on-the-record hearing (Tr. 42-61-a). 


e, Virginia 
may have been counsel’s error as to the 
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II. The comments by the prosecutor do not entitle the 
appellants to a reversal because (a) there was no 
objection below, (b) the comments did not significantly 
add to the Government’s case, (c) the reason attributed 
to the complainant by the prosecutor for looking into 
the laundromat was a reasonable inference from the 
evidence, (d) the possibility of any harm was mitigated 
by the trial judge’s numerous admonitions and instruc- 
tions. 

(Tr. 21, 27-29, 32-34, 65, 67, 77-79, 80-82, 174-75, 
185-87, 258, 225, 238, 249, 262, 264) 


The appellants’ contend that certain comments of the 
prosecutor entitle them to a new trial. 

At the very outset it must be noted that none of the 
defense counsel found anything alarming or improper in 
them for no objection was made at trial to any of the 
prosecutor’s remarks, and no request for a corrective in- 
struction, or motion for mistrial was made.* This being 
the case there is no basis for reversal. Harris v. United 
States, D.C. Cir. No. 21,392, decided September 17, 1968. 

The appellee submits that when viewed in context the 
remarks of the prosecutor under all the circumstances of 
this case do not justify a reversal. 


correct year that brought about the negative response, the appel- 
lants were not entitled to contradict him. Also, we note that 
Appendix B attached to appellant Davis’ brief which purports to be 
the complainant’s criminal record, contains no reference whatsoever 
to a charge of attempted robbery. The appellants may have gotten 
more than what they were entitled to. 


7 The appellant Davis does not raise this on appeal. 


8 The absence of objection at trial to any of the now-challenged 
statements is especially significant in view of the fact that counsel 
did object to two other statements in the prosecutor’s fourteen page 
summation, and that the Court then again admonished the jury 
that their recollection, not counsel’s was controlling. (Tr. 2338.) 
Counsel clearly was alert to the possibility of misspeaking by the 
prosecutor and, where he saw error, brought it to the attention 
of the Court and the prosecutor and permitted timely correction of 
any existing error. If the statements now complained of did not 
seem wrong to any of the defense counsel at trial, it is extremely 
unlikely that they carried any weight, much less the balance of 
power, with the jury. 
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The comments complained of all pertain to the prose- 
cutor’s statement as to why the complainant looked into 
the laundromat.* For obvious reasons the appellants 
attempt on this appeal to give his reason for looking an 
importance it did not have at trial. What is important 
is not why he looked but whether he looked. Mr. Evans 
testified that while on his way home: 


“. .. I passed this laundramat. I saw four fellows 
in the laundramat standing in the window. I glanced 
at them like that and I started to move. As I passed 
the laundramat this little fellow over here...” Tr. 
27). (Emphasis added) 


It is apparent that at the point underscored in this quo- 
tation, Mr. Evans demonstrated before the jury exactly 
how he had looked into the laundromat, and it is also 
apparent that he had paused in his walk up Seventh 
Street. Also, he testified that when he passed the laundro- 
mat the lights were on (Tr. 34). 

Of chief importance however is that the appellants 


came out of the laundromat and the complainant had an 
ample opportunity and sufficiently favorable circum- 
stances to observe them on the street. For example, Mr. 
Evans testified that the three appellants were together 
outside and were standing around him (Tr. 79, 82); that 


° The appellants first attack a statement in the prosecutor’s open- 
ing argument, as to what she expected the evidence would show. 
The entire statement was: 


“. .. Mr. Evans will tell you we expect that the laundramat 
was well lighted, that it was rather unusual for him to see 
people in there at that hour of the night. So he looked at the 
People who were in the laundramat and as he passed by the 
laundramat the four young men came out .. .” (Tr. 21). 
(Emphasis added) 


This plainly was an assertion as to what the Government expected 
the evidence would show, which is the purpose of an opening state- 
ment. It would be unrealistic to hold an opening statement im- 
proper if all statements made therein are not borne out by the evi- 
dence, for witnesses do not always testify at trial to facts they have 
testified to at prior Proceedings or facts they have told the prose- 
cutor or police. See Allen v. United States, 106 U.S. App. D.C. 
350, 273 F.2d 85 (1959), cert. denied, 363 U.S. 831 (1960). 
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he was not grabbed from behind (Tr. 67) ; that he turned 
around to talk to the appellant Johnson who had spoken to 
him and they briefly conversed (Tr. 27, 78-79); that the 
complainant was facing the appellant Davis when he was 
struck (Tr. 27, 78, 80); that the appellant Brown was 
standing on his left side at the time of the striking (Tr. 
79, 81). 

On direct and cross-examination Mr. Evans described in 
detail the role that each appellant played in the robbery 
and he consistently identified them as his robbers (Tr. 27- 
29, 32-33, 78-82). When asked if there was anything 
special about any of the robbers which helped him in mak- 
ing his identification the complainant stated “I know them 
when I see them” (Tr. 34). Also, when asked about the 
lighting conditions on the street where he was robbed Mr. 
Evans stated “It is light enough to see somebody you can 
recognize” (Tr. 65) .?° 

Moreover, the prosecutor’s comment that the reason Mr. 
Evans noticed the appellants was because he was not used 
to seeing people in the laundromat that late at night, was 
a permissible inference from the evidence. It was in fact 
about 1:30 a.m., and it is not unreasonable to conclude 
that at that hour of the morning four men standing at the 
window of the laundromat are more likely to attract atten- 
tion than had they been there at another time. 

Finally, we submit that the admonitions repeatedly 
given the jury should suffice to mitigate any possible harm 
in the prosecutor’s statements.1: The jury was told time 
and time again that they were the sole judges of the facts, 
that summations of counsel are not evidence, and that if 


10Tt is not clear whether or not the complainant had seen any of 
the appellants prior to the date of the robbery. While the above 
statements indicate that he had, Mr. Evans testified that he did 
not know the appellant Brown and when asked if he had ever seen 
him before he responded “I saw him after they robbed me I saw 
him” (Tr. 77). The appellant Brown however testified that he 
knew the complainant and had seen him on several prior occasions 
and had talked to him (Tr. 174-75, 185-87). 


11 The prosecutor prior to giving the challenged comments in her 
closing and rebuttal arguments indicated that she was giving only 
her recollection of the testimony (Tr. 225, 262). 
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the jurors recollection of the facts differed from that of 
counsel, it is the jurors’ recollection that must control (Tr. 
228, 233, 249, 262, 264) 


Il. 


alibi witnesses was pr 
Gove: 


it, (b) the testimony 


grounds, (c) the testi 
of credibility, 


way inducd by them. 


(Tr. 204, 218, 217) 


The appellants contend that it was error to allow Detec- 
tive Jenkins to testify on rebuttal as to conversations he 


2 The cases relied on b 
nited States, 119 U.S. 
Government’s evidenc 


"8 case yet were 
never testified to by i isclaimed by him. 
Also the remarks ¢ nferred from the 
evidence. 
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overheard between the appellants Brown and Johnson and 
their alibi witnesses (Tr. 217). It is contended that the 
Government was bound by the witness’ answers on cross- 
examination, that the testimony was hearsay and that it 
violated various constitutional rights of the appellants. 

Appellee submits that it is clear that “The admission 
and scope of rebuttal evidence are matters entrusted to the 
sound discretion of the trial judge.” Brooke v. United 
States, —— U.S. App. D. C. ——, ——, 385 F.2d 279, 286 
(1967). 

This discretion was not abused in this case. After the 
alibi defenses were presented the Government had the 
right to show that the alibi witnesses gained knowledge on 
January 29, 1967 as to when and where the offense was 
allegedly committed by speaking to the appellants. Since 
the testimony was offered to show that the witnesses pos- 
sessed this knowledge and was not offered for the truth of 
matters asserted therein, such testimony is not subject to 
an attack on hearsay grounds. McCormick, Evidence 
§§ 225, 228 (1954); 6 Wigmore Evidence $1778 (3d ed. 
1940). In addition to being a proper means of proving a 
relevant fact i.e., knowledge on the part of the alibi wit- 
nesses, this testimony was also admissible for impeach- 
ment purposes. Both Delores Brown and Sandra Foster 
acknowledged that on January 29, 1967 they spoke on the 
phone as regards the arrest of the appellants. Both 
claimed that they did not speak to the appellants but spoke 
to a police officer. Also, Sandra Foster denied that she 
had received any information as to when and where the 
offense occurred that night. (Tr. 204, 213.) I¢ their 
recollection of what occurred on the night of January 29, 
1967 was inaccurate, their recollection as to what occurred 
on January 14-15, 1967 may also have been inaccurate. 
Accordingly, Detective Jenkins’ testimony was relevant in 
this regard and a foundation for it had been laid. 


33 The appellants contend that the court erred in failing to give 
a cautionary instruction. No such instruction was requested. More- 
over, in light of the nature of the statements such an instruction 
would have accomplished nothing to the appellants’ advantage. The 
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It is inconceivable that any constitutional rights were 
infringed. The statements allegedy made by the appel- 
lants over the phone were not the result of police interro- 
gation nor were they in any way induced by them. Also 
those statements in no way inculpated any of the appel- 
lants in the crime charged. In fact, Detective Jenkins’ 
testimony may have worked to the advantage of appellants 
since he made it clear that prior to relating the informa- 
tion to the alibi witnesses the appellants asked him when 
and where the offense had occurred. One can easily 
imagine a juror reacting to this testimony as follows “If 
these men were involved in the robbery they would know 
when and where it occurred and therefore would not have 
had to ask Detective Jenkins for this information prior to 
relating it to the alibi witness.” * 


failure to request a cautionary instruction may have been a tactical 
decision because counsel may have hoped that the jury would take 
portions of that testimony as evidence of appellants’ innocence 
ie, “[H]e [Brown] stopped his conversation and asked me when 
and where was this robbery supposed to have taken place”; [H]e 
[Johnson] stopped and asked me the time and location of the 
offense which I gave him. . -”. (Tr. 217) 

The appellants’ reliance on Cannady v. United States, 122 U.S. 
App. D.C. 99, 851 F.2d 796 (1965) is not applicable for several 
reasons—the statement in Cannady was hearsay which rested for 
its value on the credibility of an out of court asserter who has 
not a witness; the statement in Cannady was of such a nature that 
the jury unless instructed otherwise could erroneously have con- 
sidered it as proof of a fact that directly contradicted the alibi 
defense, 


4 Only the appellant Davis’ trial counsel interposed an objection 
to this rebuttal testimony. We note that he did not object on the 
grounds raised on this appeal. His objection was that rebuttal 
was the improper time for such testimony. In fact he stated that 
“This was a proper thing brought on direct examination.” Since 
this testimony went to the knowledge possessed by the alibi witness 
the logical place for it was after the alibi witnesses tesitfied. 
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IV. The trial judge did not err in allowing the Govern- 
ment to elicit on cross-examination evidence as to 
appellant Davis’ pecuniary condition since such evi- 
dence is relevant to motive. In any event the answers 
elicited were not prejudicial. 


(Tr. 8-4, 145-146, 209-10, 275-77) 


Appellants contend that it was error to allow the Gov- 
ernment to elicit on cross-examination information per- 
taining to appellant Davis’ pecuniary condition and other 
prejudicial information. Appellee submits that the trial 
judge did not abuse his discretion in allowing the Govern- 
ment to make such inquiries. An individual’s financial 
condition is admissible to show a possible motive for the 
commission of crime. See United States v. Daniels, 377 
F.2d 255 (6th Cir. 1967); 2 Wigmore, Evidence § 392 
(3d ed. 1940). 

Moreover, we suggest that the information elicited, i.e., 
that he was contributing to the support of two children 
(Tr. 145-46) was more likely to elicit sympathy for ap- 
pellant Davis rather than hostility. Moreover, jurors in 
the District of Columbia are not as provincial as the ap- 
pellants suggest. The appellant Johnson apparently con- 
sidered them broadminded since the only witness on his 
behalf, Sandra Foster, testified on direct examination that 
she was his girlfriend and they were living together at 
the time of the offense (Tr. 209-10).* 


18 The appellants also contend that they are entitled to a reversal 
because of certain comments made by the trial judge before the 
jury panel when the case was called for trial. Also they claim 
that the court’s instructions to the jury were erroneous. These 
claims are frivolous. 

The comments complained of were in no way prejudicial (Tr. 
8-4). Moreover, Mr. Davis who was the absent appellant does not 
raise this on appeal. Also, the record does not even suggest that 
the jurors who heard the case came from the same panel that heard 
the innocuous remarks. Finally, there was no objection below. 

As to the instructions, we submit that since there was no objec- 
tion below and since trial counsel indicated that they were satisfied 
(Tr. 275-77) with the instructions given, the appellants should be 
precluded from assigning the portions complained of as error. 
Jones V. United States, 118 U.S. App. D.C. 288, 807 F.2d 190 (1962), 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. Bress, 
United States Attorney. 


FRANK Q. NEBEKER, 
CAROL GARFEIL, 
Rosert §. BENNETT, 
Assistant United States Attorneys. 


cert. denied, 872 U.S. 919 (1968 . R. Crim. P. 80. Moreover, 
if th r ] 8, a fact we dispute, there will 
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PETITION FOR REHEARING AND cuscestion 
FOR HEARING EN BANC 


Appellant Davis, by his attorney (appointea by 
this Court) respectfully petitions the Court for rehearing, 
and suggests the appropriateness of hearing en banc. The 
reasons and authorities supporting the said petition and 


Suggestion appear hereinbelow. 


rt 
By decision renderec February 18, 1969, the Court 
has affirmed the conviction of aprellant Davis under a 
single-count indictment charging robbery. Finding error 
on the part of "the trial judge * * * in countenancing 
* * *n questioning of appellant Davis (and appellant Brown) 


about their financial condition, the Court has held that 


this error does not require reversal. Davis v. United 
States, No. 21,723, at pp. 8-9. Other arguments, princi- 
pally whether the Court below erred in limiting defense 
counsel's use of the complaining witness' recora of prior 
convictions for impeachment purposes, were urged, considered, 
and rejected. : 
Appellant's purpose, in petitioning for re- 
hearing, is not to reargue matters considered by the Court 
and decided against him. There is, however, one contention, 


implicit in appellant Davis' brief and reply brief, which 


the Court did not discuss and, therefore, may not have 


-2- 


L/ 
considered. Appellant Davis respectfully asks the 


Court to do so, and to reverse. 

The lower Court's ruling permitting defense 
counsel to inquire into only three of six (and perhaps 
seven) convictions of the complaining witness, has been 
viewed as not "an abuse of discretion affecting substan- 
tial rights * * «", Davis v. United States, supra, at 
Pp. 8. Appellant respectfully submits that, in any event, 
prejudicial and reversible error occurred, in consequence 
of that ruling, during closing argument by counsel for the 
prosecution. 

The effect of the ruling of the lower Court was 
to withhold from the jury knowledge that the complaining 


witness had been convicted of felonious assault in 1961; 


2/ 
rape in 1963; and assault in 1966. Davis v. United 


States, Supra, at p. 5. Thus, the most recent conviction 
known to the jury was that of auto theft, in 1959. Ibid. 
As the Court has noted, this trial was “essen- 
tially a credibility contest", and it was therefore crucial 
that the parties be afforded every reasonable Opportunity 


er 


i/ In this connection, appellee did not reply to appellant 
Davis’ Brief, footnote 1 , page 18, or to appellant Davis’ 
Reply Brief, footnote 2, Page 3, 


2/ Aliso excluded was evidence of assault in 1953. 


-3- 


to adduce at trial evidence pertinent to the credibility 
3 


of all witnesses, including the complaining witness. 
It was equally crucial that the jury, in assessing the 
credibility of the complaining witness, not be unfairly 
and improperly influenced or Swayed. 

In closing argument, counsel for the prosecution 
argued to the jury that, while the complaining witness did 
have a criminal record, two of his convictions had 
"happened over ten years ago", and that the thira (and, so 
far as the jury knew, the last) had “occurred eight years 
ago, * * *". Tr, 228. Thus, counsel for the prosecution 
led the jury to believe that, for nearly a decade, the 
complaining witness had not been convicted of any crime. 

The prosecution is free to strike hard blows in 
closing argument, to argue facts in evidence, and to urge 
all proper inferences therefrom. See, e.g-, Wakaksan v. 
United States, 367 F.2d 639, 646 (8th Cir. 1966), cert. 
denied 386 U.S. 994. The prosecution is not, however, at 
liberty to strike foul pious and, in this Court, the 


standard of propriety in this respect is "very high". 


3/ See Gass v. petee qoates, No. 21,198, D. c. Cir., 
decided January 7 De 


King v. United States, 125 U.S. App. D.C. 318, 372 F.2d 
383, 396 (1967). 


4/ See Berger v. United States, 295 U. S. 78, 88 (1935); 


-4- 


Carsey v. United States, 129 u.s. App. D.C. 205, 212, 
392 F.2d 810, 817 (1967) (dissenting Opinion) . 

Appellant respectfully submits that endeavoring 
to bolster in the eyes of the jury the complaining witness' 
credibility,— despite his criminal record, by asserting 
that his convictions were remote, when counsel for the 
prosecution had been successful in denying the jury 


knowledge of three more recent, felony, convictions, was 
6/ 


prejudicial and reversible error. See iiiller v. Pate, 
386 U.S. 1 (1967); Harris v. United States, No. 21,392, 
D.C. Cir., decided September 17, 1968; Gibson v. United 
States, No. 20,885, D.C. Cir., decided February 12, 1968, 
and amended May 1, 1968, P- 5 (dissenting Opinion) ; 
Jones v. United States, 119 u.s. App. D.C. 213, 214-215, 
338 F.2d 553, 554 (1964); United States v. Bugros, 304 
F.2d 177, 179 (24 Cir. 1962). 


— 


5/ See Garris vy. United States, No. 21,142, D.c. Cir., 
decided Feb 14, » where the 


arguing facts, 
evidence. 


worthy persons." people Vv. 569, 573, 18 N.w. 
362, 363, quoted in Gordon vy. United States, 344 U.s. 414, 
at 419 (1953). 


=S— 


II 


| 
In Luck v. United States, 121 U.S. App. D.C. 
sUCK tee States 


757, 348 F.24 763 (1965), this Court made "available to 
the trial judge an alternative which it had been assumed 
for fifty years he never had, namely, the power to deny 
the weapon of impeachment to the prosecution in a case 
where the judge believes that the jury ought to have a chance 
Chance to hear the defendant's story." Weaver v. United 
States, No. 22,172, D.c. Cir., decided January 22, 1969, 

at p. 6 (emphasis Supplied). See also Appellant's Brief, 
PB. 14; Appellant's Reply Brief, Pp. 5-6 In this cause, 
the Court has, for the first time to appellant's knowledge, 
limited impeachment of a non-defendant witness | by proof 


of conviction of a felony. | 
Section 305, Title 14, District of Columbia Code, 
provides that, while one convicted of crime is not incom- 
petent to testify, "The fact of conviction may be given in 
evidence to affect his Credibility as a witness, ow 
Repeated decisions of this Court, of more than halt a 


century, sustain the right to do so, except in the 
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circumstances of Luck and its progeny. See Weaver v. 
United States, supra, Appendix, pp 9n22. 

Appellant recognizes that the Court has carefully 
considered his arguments on this issue, and that, for 
stated reasons, the Court has concluded impeachment of 
complaining witnesses may, in the discretion of the lower 
Court, be limited. Appellant respectfully suggests that 
this issue, and the Court's overruling of many cases 
involving a contrary interpretation of Section 305, 

Title 14, District of Columbia Code, over the past sixty 
years, "involves a question of exceptional importance” 
deserving of the attention of the Court en banc. Rule 
35(a), Federal Rules of Appellate Procedure. 

Appellant therefore respectfully requests that 
this cause be set for argument on this issue before the 


Court en banc. 


7/ See also Gordon v. United States, supra. There, the 
Supreme Court, recognizing the necessity for "wide latitude 
{for the trial judge] in control of Cross-examination, 
especially in dealing with collateral evidence as to 
character", nonetheless held at page 423: 


"But this principle cannot be expanded to 
justify a curtailment which keeps from the 
jury relevant and important facts bearing on 
the trustworthiness of crucial testimony." 
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CONCLUSION 


For the reasons and under the authorities set 


forth hereinabove, appellant Davis respectfully requests 


that his petition for rehearing be granted and that his 
conviction be reversed. Alternatively, appellant 
respectfully requests that the cause be considered by 


the Court en banc. 


| 
Respectfully submitted, 


Ob rey M . Melee 


JEFFREY M. GLOSSER 
1341 G Street, N. W., Suite 921 
Washington, D. Cc. | 20005 
Attorney for Appellant Davis 
(Appointed by this Court) 
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Appellee. 


No.22,101 


ALPHONZO M. BROWN 
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v. 


UNITED STATES OF AMERICA, | 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANTS | 
JURISDICTIONAL STATEMENT | 
| 

This is an appeal from a judgement of the United States 


District Court for the District of Columbia, entered on 


February 16, 1968 convicting the appellants of violation of 


Title 22, Section 2901 D. C. Code. (Robbery). 
Appellants filed a timely notice of appeal and their 
appeal was duly noted. The judgment of conviction being a 
_ final order of the United States District Court for the District 
of Columbia, this Court has jurisdiction under U. S. Code, 


Title 28, Section 1291. 


ii 


STATEMENT OF THE CASE 


On January 28, 1967 appellants Alphonzo M. Brown and 
Leroy Johnson were arrested and charged with violating Title 22 
Section 2901 D.C. Code, 2.¢., taking from the immediate actual 
pessession cf one Samuel L. Evans, by force and violence, the 
sum of $36.00. The government's entire case rested on the eye- 
witness testimony of the complainant, Samuel L. Evans. There were 
no other witnesses to the alleged robbery. 

Trial proceedings were initiated on the 18th of December , 
1967 at which time a eco-defendant, Gregory A. Davis, failed to 
appear. The Court then excused the prospective jury panel stating 
“Ladies and gentlemen, we are still waiting for one of the 
defendants. We will recess temporarily.” (Tr.3) Subsequently, 
on the same day, since co-defendant Davis did not appear the 
court agein instructed the prospective jury panel, "Ladies and 
gentlemen we have not been able to locate the other defendant. 
So you will be excused to return to the jury lcunge.* (Tr.4) On 
the 19th of December, 1968 proceedings were again initiated before 
the same prospective jury panel, as the court stated, “Ladies and 
gentlemen, by this point in your service I am confident that each 
of you kncws the District Attorney in this case." (Tr.9) 

In the opening statement the prosecutor stated, "Mr. 


Evans will tell you...-that it was rather unusual for him to see 


people in there at that hour of the night". (Tr.21) 


Essentially the government's cas¢ consisted of evidence 


that the complainant at about 1:30 a.m. on the 15th of Januar 

1967 wes walking in the 1500 block of 7th Street, N. we (Tr.26-7). 
That he passed a laundromat. That he “...saw four fellows in the 
laundromat standing in the window. I glanced at them like that 
and I started to move” (Tr.27). After he passed the laundromat 
one of the men, identified as appellant Johnson, came sut and 
asked the complainant “Where did Jce go” (Tr.27). After stating 
that he didn't know Joe the complainant testified that he ate 
turned around and this tall one here with the red on (identified 
as co-defendant Gregory Davis), he is the one that hit me...He 
hit me end knocked me down and started to kick me and one of them 
was hollering get the money and tore my pants cff and kicked me 
in the privates and in the back and busted my mouth open (Tr.27). 
The medical records of Freedman's Hospital were stipulated te and 
introduced into evidence. The medical recerds failed te indicate 
any injury to the mouth or head of complainant (Tr.97- 8). 

On cross-examination the complainant specifically 
identified appellant Brown herein as grabbing his pocket (after 
he was down on the ground) and they held me while they got the 
money” (Tr.79). Hewever, the complainant then testified that 
“after they got the money out of the pocket, hollering get that 
money" (Tr.82) then appellant Brown herein is alleged to have 
-.,.8natched the money" (Tr.82). The complainant testified that 
his view of the appellant herein tock place while he *was on the 
ground." (Tr.82). 


The prosecutor emphasizing the pre-attack identification 
asked the complainant what the lighting conditions were in the 
laundremat as he passed by (Tr.34%). Th> complainant in answer 
steted "The lights were on in there” (Tr.34). The complainant 
testified as tc the lighting conditions where the attack 
cecurred “is not very dark...It is light enough to see somebody 
you can recognize® (Tr.65). 

The complainant then testified that on the 29th sf January 


1967, the appellant herein approached him to sell a coat (Tr.84). 


That he called the police and that subsequently the appellant 


was arrested. 

At one point in the trial, a question arose as to the 
admissibility of the prior criminal convictions of the complair.- 
ing witness for impeachment purposes. (Tr.42-61a). Pursuant to 
the directive cf this Ccurt, the jury was excused while the trial 
judge conducted a hearing upon the admissibility cf these 
convictions. (Tr.46). It was brought cut at that time that 
Evans had numerous cenvictions, including: maiming in 1953 in 
Virginia (6 months and a fine): attempted robbery in 1954 in 
Virginia (6 months); statutory burglarly in 1956 in Virginia 
(3 years): interstate transpertation sf a stolen motor vehicle 
in 1959 in New Jersey (1 year): felonious assault in 1961 in 
Virginia (1 year): and rape in 1963 in Virginia (5 years). 

The statute at issue was District of Columbia Code 


14-305 (1961), and reads in relevant part: 


"No person shall be incompetent to testify, 

in either civil or criminal proceedings, 

by reason of his having been convicted of §! 

crime, but such fact may be given in evidence }| 

to affect his credit as a witness...” 1] 3 

Although counsel for appellants below argued that it was 
proper to admit such convictions to impeach Evans and that the 
wule set forth in Luck v. United States, 348 F. 2d 763 (1965) 
only pertained to impeachment cf defendants (Tr.51-55), the 
trial judge ruled that "the court will limit defense counsel to 
the use of the three criminal convictions of the complaining 
witness which involve honesty and veracity” (Tr.61-a)- The 
trial judge recognized that Luck, and the cases following Luck, 
all dealt with the impeachment of criminal defendants (Tr.61), 
the District of Columbia Code, Section 14-3-5) (1961) made no 
distinction between criminal dafendants and complaining witnesses. 
(Tr.61). i 

Appellant Brown, whe had no pricr convictions (Tr.56), 
testified in his own behalf. Appellant Johnson could have been 
impeached by prior convictions (Tr.57) and did not take the 


stand. 


1) 


That section was amended in 1967. This brief quotes the 
amended section at page 11, infra. 


The wife of appellant Brown, Delores Brown, testified 
that she had gone to a movie on the night in question and 
arrived home at 12:30 a.m. That when she arrived home the 
appellant herein was watching television and that appellant 
never left the house after her arrival. (Tr.200-202). 

Mrs. Brown testified that she first was informed of the appellant's 
arrest for the crime herein on January 29, 1968. She testified 
that a police officer called her mother's house (Tr.203-4). 

Mrs. Brown testified that she did not give testimony at the 
preliminary hearing (Tr.205). 

Miss Sandra Foster testified on behalf of appellant 
Johnson. She testified that she was Johnson's girlfriend at the 
time he was alleged to have-participated in the robbery of Evans 
and that they lived tcgether at that time. She testified that 
on the night in questicn Johnson came in to their home at about 
9:30 and did not leave the house again that evening. On cross- 
examination, Miss Foster testified that she did not talk to 
Johnson on the evening of his arrest but that ghe.did receive a 
telephone call from a policeman cn that evening telling her 
that Johnson had been “picked up” for robbery. She also 


testified that she was not informed as to the date or place of _ 


the alleged robbery until she came to court on the next day. 
(Tr.209.214). 

Because the prosecutor had attempted to impeach all of 
the alibi witnesses herein on the issue of how the afcresaid 


oe eee al ine 
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witnesses first gained knowledge of the crime in questicn thereby 
implying that such information was received before the arrest, 
defense counsel requested introduction of the aes 
hearing transcript to show that Mrs. Brown had testified tc the 
same evidence three days after the arrest (Tr.205-7).. 

After defense rested, over the strenuous objection of 
counsel for appellant, the Court allowed the prosecutor to 
introduce statements made by appellants while in custody on the 
telephone and overheard by a police officer (Tr.215-217). 

The prosecutor in her closing argument again emphasizing 
the pre-attack identification testified "Mr. Evans said he 
noticed that. It caught his attention because he is not used to 
seeing people inside that laundromat at that hour of the night" 
(Tr.225). Again in rebuttal the prosecutor emphasized the pre- 
attack identification by testifying "It was not just walking by 
and glancing briefly. He saw the people and looked at the 
people because it was unusual to have people in a laundromat 


that late at night". (Tr.262). 


| 
The Court instructed the jury (Tr.263-75) and at 2:58 p.m. 


the jury was excused (Tr.276). A few hours later the jury 
brought in a verdict of guilty, and appellantgreceived a sentence 


aggregating two to six years. 


ARGUMENT 


THE COURT ERRED IN MAKING PREJUDICIAL 
STATEMENTS CONCERNING A CO-DEFENDANT'S 
ABSENCE, TO PROSPECTIVE JURORS. 


Trial preceedings were initiated on the 18th of 


December 1967, at which time a co-defendant, Gregory Davis, failed 


tc appear. The Court then excused the prospective jury panel 


stating “Ladies and gentlemen, we are still waiting for one of 
the defendants. We will recess temporarily." (Tr.3). Subse- 
quentiy, on the same day, since co-defendant Davis did not 
appear. the court again instructed the prospective jury panel, 
“Ladies and gentlemen, we have net been able to locate the cther 
defendant. So you will be execused to return to the jury lounge”! 
(Tr.4) On the 19th of December, 1968, proceedings were again 
initiated before the same prospective jury panel, as the ccurt 
stated, “Ladies and gentlemen, by this point in your service I 
am confident that each of you knows the District Attorney ir 
this cass". (Tr.9). 

The Court in effect instructed the prospective jury panel 
that one of the co-defendants had failed to appear for trial. 
While it subsequently appeared that co-defendant Davis‘ absence 
was as a result of being arrested on a prior charge (Tr.8), the 
prospective jury pazel was never informed of this reason for his 
absence from the ccurtrcom. Undoubtably the absence of a 


defendant to appear in court for trial was prejudicial. The 


prespective jury panel may well have inferred guilt from 


unexplained absence of the aforesaid defendant in court. 
In Young v. United States, 120 U.S. Appeals D.C. 312(1965) 


the United States Court of Appeals, the court stated: 
| 

“I agree that we should reverse and award a new 
trial. I think it would have been sufficient 
for us to say that a jury verdict must depend 
upon evidence which has been admitted at trial. 
Prejudicial information simply should not be 
permitted to reach the jury, whether it be from 
news accounts,...or from auditable bench confer- 
ences concerning pre-offered evidence which is 
subject to exclusion, or from other unauthorized 
sources... Care must be taken that a jury not 
derive some unintended meaning from the attitude 
and comments of the trial judge." 


In view of the fact that tha court failed tc instruct the 
jury that unfavorable er impeaching evidence introduced against 
a co-defendant is not to be considered as evidence against the 
appellant herein the aforesaid statements clearly prejudiced the 


appellant. 


II. HEARSAY TESTIMONY BY THE PROSECUTOR ON 
A NERVE CENTER ISSUE, COMPLAINANT'S | 
IDENTIFICATION OF APPELLANTS, WAS PREJUDICIAL. 


IDENTIFICALLON Se) 
ince the government's entire case rested on the com- 

plainant's testimony, the jury, in light of it's verdict, 

clearly placed great emphasis cn the complainant's identification 

of appellants as two of the individuals participating in the 

robbery. Further, considering the fact that the complainant 

testified that he was initially struck by a co-appellant, 

Gregory A. Davis, before the appellant Alphonzo M. Brown was 


alleged to have joined in the attack, the jury cbviously placed 


ane 


great emphasis cn tha testimony that he looked into the laundro- 
mat before the attack and saw the alleged participants: 

“J glanced at them like that and I started to move" 
(Tr.27). In addition it is clear that the complainant's view of 
the appellant Alphonzc M. Brown took place while the complainant 
“yas on the ground” (Tr.82). It 3s submitted that after such 
physical impact to the complainant's person, and considering 
the prosecutor's testimony, “perhaps he was not thinking as 
logically and coherently as he thought".-- (Tr.261). 

In any case, it was the prosecutor, and not the complain- 
ing witness, who presented to the jury the most damaging identifi- 
cation testimony. In the opening statement the prosecutor stated: 

Mp. Evans will tell you...that it was rather 

unusual for him tc see people in there at that 

hour cf the night“. (Tr.21) 

In the closing argument -the prosecutor again testified: 

tM. Evans said he noticed that. It caught his 

attention because he is not used to seeing pecple 


inside that laundromat at that hour of the night”. 
(Tr.225) 


In rebuttal the prosecutor again testified” 


“It was not just walking 

He saw the pecople 

because it was unus 

laundromat that late at night”. 
The last statement in additicn was a clear misrepresentation of 
the complainant's testimony. (see Tr.27). It is apparent the 
prosecutor recognized that the pre-attack identification was a 
never center issue not only by her aforesaid statements, but by 


her direct examination of the complainant on the lighting 


-he 


conditions in the laundromat as he passed by (Tr.34). 

It is submitted that the prosecutor has testified te facts 
never presented in evidence. There can be =o deubt that the pre- 
attack identification was a nerve-center issue. There was no 
corroboration. The case was reduced to 2 choice of credibility 
between an impeached complaining witness and the appellants’ 
alibi witnesses. 

It is elementary that a prosecutor may not import his 
own testimony into a criminal trial. (See King v.- United States 
U. S. App. D.C. 318 (1966). In Jones v- United eereen 119 U.S. 
App. D.C. 213 (196%), where the prosecutcr also attempted tc 
shore up obvious weaknesses in the government's case by similar 
tactics this court held: | 

‘We are not in a position to say, in a case 

as paper-thin as this one appears to be, that 

the suggestions contained in the opening 


statement and in the questions were not 
responsible, in some degrees at least, for the 


convictions in these cases.“ 
In addition, it is submitted that the jury in Jones was instructed 
tc disregard the specific misrepresentations of government 
counsel. 

Therefore, it is submitted that the aforesaid error 


clearly prejudiced the right of appellant to a fair trial. 


| 
One additional point acknowledged by this Court in 


Jones v. United States, supra, requires menticn: 


“We are also troubled by tactics used by 
Government Counsel to impeach the appellant's 
testimony. On threes occasions during cross— 


ae 


examination cf appellant Jones, Government 
counsel misstated Jones’ testimony on direct. 
Whether intended or nst, this may well have 
created the impres3ion in. the jury's mind that 
Jones' answer or cross contradicted his 
testimony on direct". 


In the case at bar. government eccunsel on at least three 
cceasions during eress-examination of alibi witnesses and 2 
ec-appellant misrepresented their prior testimony (at Tr.118, 
127,163). 

Tit. THEE COURT ERRED IN ALLOWING DEFENSE 

WITNESSES TO BE CONTRADICTED AND 
IMPEACHED BY EXTRINSIC EVIDENCE 
INTRODUCED BY GOVERNMENT COUNSEL IN 
REBUTTAL. 
Appellant's wife, Delores Brown, testified on cross- 


examination, that she was first informed of the involvement of 


her husband in the events at bar, on the 29th of January 1967. 


Mrs. Brown testified that a police officer telephoned her 


mother's house with the efsresaid information (Tr.203-4). Sandra 
Foster, alibi witness for Leroy Johnsen also testified on cross- 
examination that a police officer telephoned with the same informa- 
ticr (Tr.213-215). Neither of the aforesaid statements wers 
elicited on direct examination. 

Subsequently, cver strenuous ebjecticn of defense counsel, 
Detective Jenkins was introduced in rebuttal and testified to 
certain statements made by appellants Alphsnzo M. Brown and Leroy 
Johnson, in a telephone converce+ion while in custody (Tr.215-17). 
The aforesaid hearsay statements testizied to in rebuttal by 
Detective Jenkins contradicted the aforesaid sestimomy of Delores 


Brown and Sandra Foster. 
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The specific contradiction cr impeachment concerned a 
collateral matter, i.e., how or when the aforesaid witnesses were 
first appreised of the criminal events alleged herein. As 
already stated, none of the aforesaid testimony was introduced 
on direct examinaticn. While ordinarily the sccpe of cross- 
examination lies within the discretion cf the trial judge it is 
a general rule of law that eross-exmination must be restricted 
to what has been covered on direct and if a party wishes to 
examine the witness as to other matters he must do se by making 
the witness his own and call him as such in the subsequent progress 
of the case. (See United States v. Stcehr, 100 F. Supp. 243 (1951). 

In any case, except in the event ef a record of conviction, 
contradictory extrinsic evidence is not admissible, it being long 
settled that the answer of the witness on cross-examination with 
respect to a collateral matter introduced for impaachment purposes 
coneludes the ineuiry (See United States v. Klass, 166 F. 2d 373 
(1948). | 

This principal of law was adepted by this Court in Ewing 
v. United States, 77 U.S. App. D.C. 14, 135 F. 2d 633 (1983). In 
Ewing, this court indicated that the best test formulgxed to 


determine the edmissibility of contradicticn by extrinsic evidence 


was: | 
"Could the fact, as to which error is predicated, 
have been shewn in evidence for any purpose 
independently of the contradiction?" Ewing v. 
United States, supra, at p. 22. 


It is submitted that the contradictory statements 
testified to on rebuttal by Detective Jenkins were on a collateral 
matter. That such evidence had no value apart from the contra- 
diction or impeachment of the defense witnesses. That as 2 result, 
the admission into evidenc2 cf such rebuttal testimony, cver 
defense counsel sbjecticn was error, i.e., that government counsel 
was bound by the witmesses answers elicited on cross-examination. 
Why government ecunsel felt it necessary to intreduce such 
testimony is not clear. However, the practical results are clear. 
The hearsay statements on rebuttal contradicted both Delores: Brown 
and Sandra Foster. In addition, government counsel employed the 
aforesaid testimony as a lever tc impeach cc-appeliant Gregory A. 


Davis. In closing argument the presecutor stated: 


“In other words, would not the reasonable 
thing to do would be to & it happened 
at 1:45, two weeks ago las 

remember I was at your hous 

have evidence that was what Brown and Johnson 
did. That is what they told the pecple they 
called." (Tr.232). 


It is therefore submitted that guch error clearly 
prejudiced the constitutional rights of appellants tc 2 fair 
trial. 

Iv. THE EXTRINSIC EVIDENCE INTRODUCED BY 

DETECTIVE JENKINS IN REBUTTAL VIOLATED 
RIGHTS GUARANTEED APPELLANTS BY THE 
CONSTITUTION. 

Detective Jenkins testified in rebuttal to certain state- 

ments made by appellants, Alphonzo M. Brown. and Lerey Johnson in 


a telephone conversation while in custody (Tr.215-17), and 
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contradicted the testimony of appellants’ witnesses, Delores 


Brown and Sandra Foster. The detective futher testified that at 
the time of appellants’ arrest he advised them of their rights 
(Tr.215). The record dees not state any further information 
regarding the appellants' rights as tc a full warning jand an 
effective waiver. Prior to the use by the Government of the 
statements of appellants, the trial court showed Have held a 
hearing out of the presence of the jury to determine whether 
appellants were full advised and waived their rights. 

The testimony of Detective Jenkins viclated the privilege 
against self-incrimination, since appellants Brown and Johnson 
were, in effect, being compelled to incriminate themselves. 

The Supreme Court in Miranda v. Arizona, 384 U.S. 436 
(1966) stated very clearly at page 476-477, and this Court 
reiterated said language in Blaia v. United States, No. 21,033 
and Suggs v. United States, No. 21,034, U.S. App. D.C 

, (decided May 2, 1968) at page 7 and 8 of the 


opinion, quoting Miranda: : 


"...The privilege against self-incriminaticn | 
protects the individual from being compelled 
to incriminate himself in any manner; it does 
net distinquish degrees of incrimination. 
Similarly, for precisely the same reason, no. 
distinction may be drawn between inculpatory 
statements and statements alleged to be merely 
“exculpatory.” If a statement made were in | 
fact truly exculpatory it would, of course, 
never be used by the prosecution. In fact, | 
statements merely intended to be exculpatory 
by the defendant are often used to impeach | 
his testimony at trial or to demonstrate 
untruths in the statement given under interro- 


gation and thus tc prove guilt by implicaticn. 
| 
| 


These statements are incriminating in any 

meaningful sense cf the word and may not be 

used without the full warnings and effective 

waiver required for any other statement....". 

It is submitted that the rebuttal testimeny was used 
against appellants, and as such, violates the privilege against 
self-incrimination. The trial court committed prejudicial error 
in light of foregoing opinion of the Supreme Court. 

WV. THE COURT ERRED IN RULING INADMISSABLE 

FOR IMPEACHMENT PURPOSES CERTAIN PRIOR 
CRIMINAL CONVICTIONS OF THE COMPLAINANT. 

At trial belew, defense counsel attempted to impeach 
Evans through his prior criminal convictions, including: maiming 
in 1953 in Virginia (6 months and a fine); attempted robbery in 
195% in Virginia (6 months); statutory burglary in 1956 in 
Virginia (3 years); interstate transportation of stolen motor 
vehicle in 1959 in New Jersey ( 1 year); felonious assault in 
1961 in Virginia (1 year): and rape in 1963 in Virginia (5 years). 
(Tr.87-88 58-59, and see Appendix B to brief for co-appellant 
Davis). 

Over objections of defense counsel, the trial judge 
restricted introduction of Evans’ criminal convictions to "the 


three criminal convicticns of the complaining witness which 


involve honesty and veracity” (Tr.6l-a); i.e., attempted robbery , 


statutory burglary, and interstate transportation ef stolen 


motor vehicle. (Tr.59). Although recognizing that the rule in 
Luck v. United States, 348 F. 2d 763 (1965), and the cases 
following Luck dealt exclusively with the impeachment of defend- 
ants in criminal actions (Tr.61), the trial judge, in effect, 
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expanded that rule to apply to all witnesses, in particular, the 


complaining witness. 

The prosecuticn's case against the appellants consisted 
solely of the testimony of the complaining witness, Evans. There 
were no other witnesses te the rebbery of which appellants were 
convicted. Appellants relied upon the defense that they were not 
at the scene of the crime cn the evening in questicn a presented 
witnesses who testified to that effect. (Tr.200-201, 210- 211). 
Co-appellent Davis also relied upon an “alibi" defense and 
introduced witnesses who testified that he was at the nome of 
Mrs. Lecla Jackscn on the night in question. (Tr.106-110, 122- 
125). | 

Thus, the instant case presented tc the jury the question 
of "Whe do you believe?” Ina situation involving basically a 
creditability contest, the veracity of the complaining witness 
is crucial to the ultimate determination of the guilt ior inno- 
cense of the appellants. Gordon v. United States, 246 F. Supp. 
522 (1965). Defense counsel must, therefore, be free to bring 
forth to the jury's intention any evidence tending to reflect 
adversely upon the veracity of that complaining witness. 

The instant case involves a situation which calls even 
more strongly for full disclosure of all factors tending to 
impeach the veracity cf the complaining witness. Although an 
alibi defense is recognized at law, it's use has become discred- 
ited in the public mind by virtue of the disparaging | treatment 
accorded such a defense by the various media of mass communica- 


ticns-particularly television. This effect is increased when 


= 


all three defendants in a consolidated trial rely upon separate- 
alibs defenses. The public is alsc likely to treat a wife's 
testimony lightly when it is her husband whe is a defendant. In 
fact, the presecuting attorney, in her closing argument, strongly 
urged this very view upon the jury with respect to the tastimony 
ef the wife of appellant Brewn: “Indeed Brown offered his own 
wife, and certainly a wife has a very strong interest in testify- 
ing on behalf of her husband to keep him away from the guilty 
verdict in this case." (Te.231) Similar observations were made 
with respect to the alibi witness of appellant Johnson. (Tr.230- 
231). Although the prosecuticn's comments were preper, they are 
indicative of a general disposition against such defenses, and 
the necessity for appellants to bring forth matters discrediting 
Evans' testimony becomes even more imparative. 

At common law, a person who had been ecnvicted sf a 
crime was generally disqualified to appear before a Court as a 
witness. In most states, however, this disqualifying factor has 
bean sliminated through legislaticn. McCormick, Evidence Section 
6% (1954). This is the case in the District of Columbia. In 
relevant part, D.C. Code Section 14-305 (1967) provides: 

“A person is not incompetent to testify, in 

either civil or criminal proceedings, hy 

reason of his having been convicted of crime. 

Theffact cf convicticn may be given in 


evidence to affect his creditability as a 
witness...". 


The Luck decision set forth two basic rationales for the 


limitation of the impeachment of a defendant: (1) the desirabi- 
lity of having the accused take the stand and tell his side of 
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the story and (2) to prevent undue prejudice by a jury inferring 
that if the accused was guilty cf other crimes he was probably 

guilty cf the crime charged. Neither rationale has any bearing 
upon the impeachment cf a complaining witness--who has ne reason 


not tc take the stand and cannot suffer any prejudice through 
the revelation of his prisr criminal convictions. | 

That the principle set forth in Luck was intended to 
apply only to criminal defendants was demonstrated by this Court's 


discussion of the Luck rule in Brown v. United States, 370 F- 
| 


2d 242, 243-244 (1966): 


"Without doubt, reciting a defendant's prior | 
criminal record to the jury can be highly 
prejudicial especially where, as here, the 
pricr offense is a crime similar to the one 
on trial...Thus the impeachment rule confronts 
the defendant with a dilemma. Although his 
testimony may provide useful, even eritical, 
information, he must weigh the prejudice 

that will attend exposure of his criminal 
record. Too often the defendant is kept 
from the stand or, having risked impeachment , 
is clearly prejudiced by admission of his | 
pricr record." 


It was with this experience in mind that we were led in 


Luck to hold that, while prior convictions might have some bear- 
| 


ing on credibility.y the trial court is not bound by 14% D.C. Code 
Section 305 to permit impeachment in every case." (Cite omitted)18 


Thus, this Court, in establishing the principle ef Luck, 
| 


Ligee also, Gordon v. United States, 383 F. 2d 936, 939 (1967) 


did not contemplate its extension to a complaining witness, for 
the above cited factors heve no application to such a witness. 


The ruling of the trial judge, however, was based upon the word- 


ing ef Section 14-305, District of Columbia Code (1967), queted 


above, which merely says “witness”, making nc distinction between 
a defendant who testifies and a complaining witness. (Tr.61-61a). 
The key phrase in the statute is that “The fact cf convic- 
tion may be given in evidence to affect his credibility." 
(Emphasis supplied). It is the permissive word "may" which 
enabled the Ccurt, in Luck, to partially eliminate a great deter- 


2354 is not 


rent to defendants testifying in their own behalf. 
suprising that the same limitation has never been used in regard 
to the impeachment of a complaining witness, for the same consider- 
ations do not apply. 

Luck is essentially a balancing test in which the trial 
judge must use his discretion as to the desirability of a defend- 
ant taking the stand as oppesed to the prejudicial effect of 
impeachment. In the situation of a complaining witness there is 
nothing to balance. In cases as presented here, he must testify 
or there would seldom be a case against an accused. On the cther 
hand, not being subject to any possible conviction, there can be 
23 

The accused who takes the stand is still subject to what can be 
termined an inherent impeachment of his veracity. For as this 
Court recognized in Brown, supra., at 244: 

“One need not leck for pricr convictions to final mo- 

tivation to falsify, for certainly that motive inheres 

in any case, whether cr not the defendant has a prior 

record. What greater incentive is there than the 

avoidance of conviction? We can expect jurors to be 
naturally wary of the defendant's testimcny, even 


though they may be unawere of his past conduct. In 
fact, when the defendant does take the stand, the 
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no way he can be prejudiced by disclosure of his criminal record. 


Moreover, unlike a defendant, the complaining witness has the 


benefit of a naturel tendency on the part of jurors to accept his 
veracity, for he would normally have no reason to lie. 

Another impertant consideration distinguishing defendants 
and complaining witnesses arises from the very neture of criminal 
jurisprudence in this country. That is, that it is incumbent 
upon the government to prove the guilt of a defendant) beyond a 
reasonable doubt. When, as here, the government's whole case 
depends upon the testimony of a single witness, the veracity of 
that witness must be subject to the closest scrutiny. (See 
Kelly v. United States, 90 U.S. App. D.C. 125. (1982). 

Moreover, as stated above, the instant case was primarily 
a credibility contest. In discussing 4 similar situation, this 


Court staved, in Gordon, 383 F. 2d at 941: 
«...the case had narrowed to the credibility 
of two persons--the accused and his accuser-- 
and in those circumstances thers was greater) 
not less, compelling reason for exploring all 
avenues which would shed light on which of the 
two witnesses was to be believed. The jurors 
saw and heard both and we are able to see 


neither.' 


2](Cont) Ee 
jury is charged to consider his interests in| the 
outcome of the trial in assessing his credibility". 
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Thus, the jurors in the trial below should have been 
appraised of the fact that Evans was, in effect, an experienced 
witmess. In addition te his six felony convictions, Evans had 
been in court on numerous other oceasicns. This courtroom 
experience obviously enhanced the impression he made upon the 
stand. 

As stated above. the court, pursuant to Luck, limited 


“gefense counsel tc the use of the three criminal convictions 


of the complaining witness which involve honesty and veracity” 


(Tr.6l-a). It is submitted that the aforesaid test was esta- 
blished for the trial court te consider in exercising the discre- 
tionary power granted by Luck. Hewever, it was established as a 
guideline to be considered only after the initial propesiticn, 
i.e., dces the prejudicial effect of impeachment fer outweigh 

the probative relevance of the prior conviction to the issue of 
credibility, had been presented and fully considered by the trial 
court. Clearly sn the us«‘cf a complaining witness that “preju--.- 
dice,” as contemplated by Luck, has no application. ..In..ene-.case 
of a complaining witness, the jury will only consider the prior 
conviction as effecting credibility and not as evidence revealing 
a dispositicn to commit a crime. 

Therefore, the prejudice contemplated by Luck does not 
exist when the complaining witness becomes the object of impeach- 
ment. As a result in the case of a complaining witness those 
compelling reasons are non-existent 'for withholding past ccon- 
victions from the jury in the face of a statute which makes such 


convictions admissible. Gordon, supra, at P- 939. 
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It is therefore, submitted that the test applied by the 
| 
court in the use at bar, i.6., tepiminal convictions. .,.which 


involve honesty and veracity", was inapplicable. That until 


the initial reasons exist for the Luck standards to be applied, 
there is no purpose in considering the subsequent guidelines 
established in Gordon. That the whole rationals of Luck was 
directed solely at the accused. That the subsequent guidelines 
established in Gordon, and applied by the court herein, have no 
meaning apart from the initial proposition expounded by Luck. 


VI. APPELLANTS HEREIN ADOPT THE FOLLOWING 
POINTS (AND BRIEFS AND ARGUMENTS PERTAINING 
THERETO) SUBMITTED TO THIS COURT BY CO- | 
APPELLANT GREGORY A. DAVIS. 


a. Im the prosecution of one accused of robbery may the 


prosecution, over objection: 
1. elicit information that the accused is a 
oor man, and ‘ 
2. in so deing extract irrelevant, and | 
highly prejudicial information? 


b. Did instructional errer occur? 
In regard to question (a) abcve, the prosecutor elicited 
information concerning the financial background of appellant 
Brown (Tr.183-184) but was unable to obtain such information 
as to appellant Johnson -- solely because Miss Fostex, who 
testified in Johnson's behalf, was not aware of how much salary 
Johnsen received. The prosecutey.'s line of questSoning, hewever, 


was intended to convey to the jury that Jchnson, like his cc- 


appellants, was not making very much money. (Tr.211). 
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It is therefore, submitted that the test applied by the 
court in the use at bar, i.e., tepiminal convictions. ..which 
involve honesty and veracity", was inapplicable. That until 
the initial reasons exist for the Luck standards to be applied, 
there is no purpose in considering the subsequent guidelines 
established in Gordon. That the whole rationals of Luck was 
directed solely at the accused. That the subsequent guidelines 


established in Gordon, and applied by the court herein, have no 


meaning apart from the initial proposition expounded by Luck. 


vi. 


a. Im the prosecution of one accused of robbery may the 
prosecution, over objection: 
1. elicit information that the accused is a 


2. in 
‘highly prejudicial information? 


b. Did instructional error occur? 

In regard to question (a) abcve, the prosecutor elicited 
information concerning the financial background of appellant 
Broun (Tr.183-18%) but was unable to obtain such information 
as to appellant Johnson -- solely because Miss Foster, who 
testified in Johnson's behalf, was not aware of how much salary 
Johnson received. The prosecutens line of questioning, however, 
was intended to convey to the jury that Johnson, like his co- 
appellants, was not making very much money. (Tr.211). 


CONCLUSION 


For the reasons and under the authorities set fcrth 


hereinabove, appellants respectfully request that their convictions 


be reversed. 


Respectfully submitted, 


Stephen S. Millstein 
Attorney for Appellant Brown 


John J. Baker 
James Gardiner 
Attorneys for Appellant Johnson 
(Appointed by this Court) 


